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Note: There is too much accentuation on the

one hand, and too much slurring on the other, to

permit our acceptance of complainants' statement
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of tlie case as an accurate reflection of the case

made by the e\ddence. The evidence, however, cuts

so small a figure in the decision of any question

presented, and is so utterly irrelevant to the prin-

cipal questions involved, that we shall attempt

neither correction nor ampler statement here, but

vi'ill leave such matters for a subsequent portion

of the brief, first taking up those points which

are purely legal in character, and in the order in

which they are discussed by counsel for the com-

plainants.

I.

The Source and Qualitij of Title to the Land

Within the Boundaries of Railroad

Street.

Briefly stated, the first position assumed by

complainants' counsel is this: The title to the

right of way granted by section two of the North-

ern Pacific Land Grant Act is a base fee, subject

to reversion, and inferior to the title passing

under the aid grant contained in section three

of the act. When the two titles meet, as when

the right of way is located across an odd num-

bered section, the inferior, the right of way grant

title, merges in the superior, the aid grant title,

and thereby loses all the incidents which it pos-
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sesses where it does not come in contact with the

aid grant title. For the case at bar, it is said that

as the tract in controversy is within an odd num-

bered section, it was acquired under the aid grant,

although it is a part of the ris'ht of way, and

therefore the Northern Pacific Railroad Company

was at liberty to dispose of it as it chose, just as

it could of any other land acquired under the

aid grant.

There are two grants, it is true, contained in

the Northern Pacific grant act, and the two may

coincide, as here, where the right of way lies

across an odd numbered section to which no

rights of third parties have attached prior to the

filing of the map of definite location. But the

conclusion which complainants' counsel draw from

the fact is a most patent non sequitur.

The corner stone of their argument, that the

right of way title, passing under the right of way

grant, is inferior to the title to the aid lands, pass-

ing under the aid grant, is palpably unsound.

The right of way title is the prime, the superior

title, and if under such conditions as are here

present, there is a merging of an inferior in a

superior title, the title under the aid grant merges

in the title under the right of way grant to the

whole right of way.



Just what are the incidents and dissimilarities

in the two titles in question? It was held by the

Supreme Court in Bailroad Compawy v. Baldivin,

103 U. S., 426, Byhee v. Railroad Company, 139

U. S., 663, Railway Company v. Hasse, 197 U. S.,

9, and Stuart v. Railroad Company, 227 U. S.,

342, and by this court in Nielsen v. Raihray Com-

pany, 184 Fed., 601, that two titles were contem-

plated by the act, one to the right of way lands

and one to the aid lands, and the dissimilar inci-

dents of the two which were essential to the de-

cision of the questions presented in those cases

were pointed out. Thus it was said in the Stuart

Case, supra:

"In this connection it is to be remembered
that the grant of the right of way differed

from the grant of alternate odd-niunbered
sections in that, while both were expressed
in the words of a grant in praeseuti, the

former was without Imiitation or exception,

while the latter was expressly made subject

to the limitation or exception that it should
not include any lands which, although public

at the date of the grant, were sold, reserved
or otherwise disposed of by the United States,

or to which a pre-emption or homestead claim
had attached, at the date of definite location.

Of such a difference between an unconditional
grant of a right of way and a qualified grant
of alternate odd numbered sections this court
said, in Railroad Co. v. Baldwin, 103 U. S.,

426, 430: 'The uncertainty as to the ultimate
location of the line of the road is recognized



throughout the act, and where any qualifica-

tion is intended in the operation of the grant
of lands, from this circumstance, it is desig-

nated. Had a similar qualification upon the

absolute grant of the right of way been in-

tended, it can hardly be doubted that it would
have been expressed. The fact that none is

expressed is conclusive that none exists. We
see no reason, therefore, for not giving to

the words of present grant with respect to

the right of way the same construction which
we should be compelled to give, according to

our repeated decisions, to the grant of lands
had no limitation been expressed. We are
of opinion, tiierefore, that all persons acquir-

ing any portion of the public lands, after the

passage of the act in question, took the same
subject to the right of way conferred by it

for the proposed road.'
"

A more vital distinction, so far as this case is

concerned, is pointed out in Smith v. Railroad

Company, 171 U. S., 275, and Raihvay Company

V. Townsend, 190 U. S., 267, and is this: When

title vests under the aid grant it is absolute, and

the grantee may dispose of the granted land as

it chooses. The title which vests under the right

of way grant is not absolute, and the grantee must

retain the granted land for railroad purposes,

and may not dispose of or encumber it without the

consent of Congress. To quote from the Toivn-

send case:

"But, although there was a present grant,

it was yet subject to conditions expressly



stated in the act, and also (to quote the lan-

guage of the Baldivin case, 'to those neces-

sarily implied, such as that the road shall be
* * * used for tlie purposes designed.'

Manifestly, the land forming the right of

way was not granted with the intent that it

might be absolutely disposed of at the voli-

tion of the company. On the contrary, the

grant was explicitly stated to be for a desig-

nated purpose, one which negated the exist-

ence of the power to voluntarily alienate the

right of way or any portion thereof. The
substantial consideration inducing the grant
was the perpetual use of the land for the

legitimate purposes of the railroad, just as

though the land had been conveyed in terms
to have and to hold the same so long as it

was used for the railroad right of way. In
effect the grant was of a limited fee, made on
an implied condition of reverter in the event
that the company ceased to use or retain the

land for the purpose for which it was
granted."

Congress, then, made two grants, each as en-

tirely independent of and dissociated from the

other as though between two private parties sepa-

rate tracts of land had been conveyed by separate

deeds containing dissimilar covenants and condi-

tions. Apart from the distinctions in the nature

and quality of the titles conveyed by the two

grants which are noted in the foregoing decisions,

others suggest themselves to the mind, and these,

with those above noted, all convince that right

of way grant title and aid grant title are two dis-



tinct entities, merger between which, so that the

right of way title shall sink in and be extinguished

by the aid grant title, is impossible without ex-

press Congressional permission. Some of the

additional distinctions winch occur are these:

Right of way grant and aid grant alike are in

praesenti. But so far as the title to specific land

is concerned, the right of way grant is first in

time and is the base from which the aid grant

is fixed. Not until the right of way has become

fixed and certain; not until, consequently, title to

the certain, definitely described lands within the

right of way has become vested under the right

of way grant, may title vest under the aid grant,

for it is not until the right of way is fixed that

it may be ascertained what lands are within the

aid grant and will pass under it. The right of

way title is therefore first in time and importance.

The right of way grant is of the particular;

the aid grant of the general. The first conveys

title to a certain, definitely ascertained strip of

land across the public domain upon which the

railroad is or is to be constructed. The second

is dependent for its operation upon the first, and

conveys title to such parcels of land referred to

in the act as may be found within a certain dis-

tance on each side of the right of way when it
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is located, and which may not, at the time of

such location, be affected by the interest of third

parties.

The right of way title across an odd-numbered

section is superior to the aid title to the whole

section because it is absolute (if the section was

public land in 1864) ; the aid title is conditional.

Thus for the case at bar, if some one had settled

upon section 19 intermediate the date of the grant

and the date of filing the map of definite location

under the general land laws of the United States,

his rights, howsoever good they otherwise were as

to the remainder of the section, would be value-

less with respect to the right of way. The set-

tler's title, in other words, would be superior to

the railroad's aid title, but inferior to its right

of way title.

The right of way is granted that the grantee

may construct its tracks upon it, and so bring into

existence that which is the consideration for the

aid grant. The aid grant is a bonus given as an

inducement for the acceptance and use of the

right of way.

The aid grant purposes that the lands granted

thereby shall be sold and the proceeds of the sale

devoted to the better enjoyment and utilization
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of the right of way grant. The lands covered by

the right of way may not be sold, but must be

retained and devoted to the purposes for which

they were granted.

So much for the distinctive features of the two

titles; features which preclude thought of merger

between the two and the consequent extinguish-

ment of the marked characteristics which Congress

impressed upon the right of way title for the

furthering of the Congressional intent. Look

now at the question of the merger of the right

of way title where the right of way crosses an

odd numbered section from the standpoint of mere

reasonableness.

The right of way is granted "through the public

lands"; "on each side of said railroad where it

may pass through the public domain." There is

no exception, reservation, or limitation; no dis-

tinction between the grant over odd numbered

sections and over even numbered sections. It is

an entire grant "through the public domain."

Looking only to the granting words, the trial

judge was clearly right when he said that "The

grant of the right of way is an entirety and is

held throughout by the same tenure and subject

to the same limitations." To read exceptions into

the grant, distinctions between the grant across
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odd numbered and even niunbered sections, would

be not only to do violence to Congressional lan-

guage but to impugn Congressional reason. It

was said in the Smith Case (171 U. S., 275) and

the Townsend Case (190 U. S., 272) that ''By

granting a right of way four hundred feet in

width, Congress must be luiderstood to have con-

clusively determined that a strip of that width was

necessary for a public work of such importance,"

and it was therefore held that it was beyond the

power of the railroad company to alienate any

portion of its Congressionally granted right of

way. We suppose it must be accepted that the

Supreme Court perfectly apprehended tlie Con-

gressional intent and correctlj^ construed the Con-

gressional language. So accepting, Avhen we in

addition endeavor to accept as sound the theory

which counsel here posit, this situation results:

Congress, after careful consideration, determined

that a right of way four hundred feet in width

across the public domain was necessary for a

public work of such importance as the Northern

Pacific railroad, and in granting such right of

way did so upon the implied condition that the

grantee should retain all the granted strip for

right of way purposes, whether needed at the out-

set or not, and should be incapable of alienating
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any part of it. But though using unrestricted

language, apparently as applicable to the grant

of a right of way across the public domain in an

odd numbered section as in an even numbered

section, in fact Congress did not consider or de-

termine what width of right of way would be

necessary across the odd nmnbered sections in the

public domain, and so placed no implied condi-

tion upon its right of way grant across those sec-

tions. The Northern Pacific Company must there-

fore keep unimpaired its four hundred foot right

of way across even numbered sections, but may

whittle awa}^ at its right of way in the odd num-

bered sections on either side of each even num-

bered section until it has bare single trackage

room, or nothing at all if it chooses, remaining

for right of way purposes.

Respect for Congressional intelligence demands,

we think, that it be held there is error somewhere;

that either the Supreme Court erred when it de-

clared in the Sniifh and Townsend Cases that Con-

gress considered and determined what right of

way was necessary across the public domain, or

else that complainants' counsel err when they

postulate a theory which is self evidently falla-

cious unless it be said that Congress confined its

consideration and decision to the portions of the
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public domain falling witliin the boundaries of

even numbered sections.

We are told in support of counsel's theory that

the aid title is superior to the right of way title

that on the odd numbered sections the aid grant

took effect first; that the filing of the maps of

definite location did not fix the location of the

right of way so that title to it would pass under

the right of way grant; that until there was actual

construction on the line of marked location the

right of way was but a ''beneficial easement,

having no precision," and, consequently, title to

the right of way did not pass under the right of

way grant until there was "actual occupancy for

purposes of construction." It is said that the

aid grant stands on an entirely different footing;

"That attains precision at the moment of filing

the map of definite location." Therefore, it is

thought, when the railroad company platted Rail-

road Addition it "had full fee simple title to sec-

tion 19 * * * under the grant in aid, while

its right of way was still a float, still a mere bene-

ficial easement without precision. The full fee

had vested under the grant in aid before there

was an opportunity for the base fee of the right

of way to attach."

The ordinarv mind finds it difficult to follow
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this course of reasoning, and, that feat achieved,

is quite incapable of appreciating its soundness.

There is a prevailing impression among the mere

ordinary that a stream cannot rise higher than

its source, and that a structure cannot be erected

until there is a base constructed for it to rest upon.

The aid grant is fixed with reference to "the

route of said line of railway," and is of certain

sections of land "on each side of said railroad

line," not subject to prior claims "at the time

the line of said road is definitely fixed, and

a plat thereof filed," etc. Obviously the aid grant

does not pass title to any specific land until there

has first been a fixing of the right of way, and

quite as obviously when the right of way is fixed

title to it instantly vests under the right of way

grant. Plainly the right of way grant is the base

upon which the aid grant rests.

Neither can the ordinary mind comprehend

how that which is without precision, definiteness,

or certainty, a "float" which may settle anywhere

or merely continue to float, can be the measure

for and delimit that which is precise, definite and

certain. Yet counsel argue with apparent gravity

that the right of way delineated on the map of

definite location, though but a nebula which re-

quires time and the actual construction of a road-
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way to give it form and fix its place, was of suf-

ficient substance and certainty of location to serve

as the base upon which the aid grant must rest;

as the fixed center from which the boundaries of

the aid grant might be ascertained.

While reason somewhat totters under such vig-

orous assaults upon it, the valiancy of counsel's

attack upon reason is nothing as compared to

their onslaught upon authority. Say they: "It

is only the actual final survey, followed by actual

occupancy for purposes of construction, that gives

the right of way precision, and causes it to relate

back. Prior to that time it is only a present bene-

ficial easement, having no precision." That state-

ment will only be the law in this jurisdiction

when the decisions of this court and of the Su-

preme Court are overruled by some higher power.

In Missouri etc. Co. v. Cook, 163 U. S., 491,

it was said:

"We think that by the filing of the map of

the line surveyed the route was definitely

fixed, within the intent and meaning of the

act, and while the principal object in filing

the map was to secure the withdrawal of the

lands granted, it also operated, and could not
otherwise than operate, to definitely locate

the line and limits of the right of way. And
this view is sustained by previous adjudica-
tions of this court."
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Commenting upon Van Wyck v. Knevals, 106

U. S., 360, where it was held that the filing of the

map of definite location in and of itself definitely

fixed the route of the railroad and thereby fixed

the land to which it was entitled under the aid

grant, the court said further:

"The same conclusion necessarily followed
in respect of the right of way. The grant of
the lands and the grant of the right of way
were alike grants in praesenti and stood on
the same footing, so that, before definite loca-

tion, all persons acquiring any portion of the
public lands after the passage of the act took
the same subject to the right of way for the
proposed road. The easement and the lands
were a float until by definite location pre-
cision was given to the grant and they became
permanently fixed. Bailroad Co. v. Baldtvin,
103 U. S.,*426."

The same rule was declared by this court in

N. P. B. Co. V. Murray, 87 Fed., 648, where it was

said:

"The first question to be considered is

whether the grant of right of way is fixed

by the location of the road, as constructed,

without reference to variations of such loca-

tion from that shown by maps filed in the
land office by the grantee company. If so, the
company has a right of way, effective by re-

lation from July 2, 1864, the date of the
granting act, and has priority over the title

under which the defendant in error claims.

By section 3 of the granting act, the grant
becomes definite when the line of road is defi-
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nitely fixed, and a plat thereof is filed in the

office of the commissioner of the general land

office, so that the limits of the grant become
fixed when the line of route is thus located.

In this case such line was established by a

map of definite location filed in May, 1884,

nearly 20 years after the granting act was
passed. It is undisputed that the right of

way, as thus ascertained, was vested in the

company as of the date of the act of congress,

and it does not follow the line of construction

where that deviates from the line of such loca-

tion. Smith V. Railroad Co., 7 C. C. A. 397,

58 Fed. 513. It is conceded that the route

must be considered as definitely fi.xed when
its map of location is filed, upon the authority

of decisions of the Supreme Court of the

United States, where the question related to

the lunits of land grants, but it is sought to

distinguish the question thus presented from
that arising in this case. As to this, the Cir-

cuit Court of Appeals for the Eighth Circuit,

in the case cited, says:

'But it is not perceived how the line of

this railroad can be consistently held to be

definitely and unalterably fixed, under the act

of congress, by filing its map of definite loca-

tion, and yet be subject to another and sub-

sequent definite fixing, on a different line,

by its actual construction; for this is simply
to say that a line which is 'definitely fixed'

is indefinitely changeable. Nor is it perceived

how this act of congress can be held to give

the company the power to select and definitely

fix one line of railroad for the purposes of

its land grant, and another and a parallel

line for the purposes of its right of way.'

Every consideration upon which the land-

grant companies are held to the lines of loca-
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tion designated in maps filed for that pur-
pose b}^ them, when the question was with
reference to the grant of lands, applies equally

in cases involving rights of way. The com-
pany makes its own selection of route, and it

takes its own time in doing so. It is not con-

cluded by any survey and selection it may
make. As stated bv the court in Land Co. v.

Griffey, 143 U. S. 32, 12 Sup. Ct. 362:

'It may survey and stake many, and finally

determine the line upon which it will build

by a comparison of the cost and advantages
of each; and only when, bj- filing its map, it

has communicated to the government knowl-
edge of its selected line, is it concluded by
its action.'

It is argued in this case that there is

nothing in the act of congress that required
the company to fiJe a map of definite location;

that the failure to do so smiply had the effect

to extend the time within which interests in

lands within the limits of the grant might
vest in others. This may be true, and, if so,

it was open to the company not to signify

its location of route by this method. It might
have indicated its route by the construction
of its road. But by whatever means it chose,

if it had choice of methods, to signify its adop-
tion of a line of route, when it had formally
announced its selection the limits of its grant
became fixed for all purposes."

There is, of course, no distinguishing the above

decisions, and so it is clear that while a right of

way line may be fixed by actual construction where

no map of definite location has been filed, yet

where such a map has been filed it is the highest
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and best evidence of the location of the line, and

is conclusive thereupon. Where no map of defi-

nite location was ever filed, the courts have per-

mitted evidence to be given of a definite location

by actual construction. They have permitted such

e\adence, however, only because the necessity of

the case demanded it, and any evidence of that

character would give way to the higher and better

record evidence made by the filing of a map of

definite location. Referring to former rulings of

the land department relative to what would con-

stitute the definite fixing of a railroad route by

indicia upon the ground, it was said in Tarpey v.

Madsen, 178 U. S., 215:

"This unfortunate uncertainty and insta-

bility of title continued until the decisions of

this court in Van Wyck v. Knevals, 106 U. S.,

360, and Kansas Pacific Railwav Companv v.

Dumneyer, 113 U. S., 629, the first decided
in October, 1882, and the latter in March,
1885. By those cases it was settled that the

time at which the title of the railroad com-
pany passed beyond question was that of the

filing of an approved map of definite location

in the office of the Secretary of the Interior.

This eliminated all oral testimony, and estab-

lished a date at which, by record, the title of

the railroad company should be considered as

definitelv ascertained.
'

'

The feature of the right of way title most relied

upon as decisive of its baseness is its non-alien-
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ability. The statement in the Townsend Case that

"In effect the grant was of a limited fee"

is quoted, and we are told, with much citation of

Blackstone to establish the delicate point, that a

limited fee is a base fee, that a base fee is not of

so high a quality as a fee simple, and consequently

that the base fee of the right of way grant merged

in the fee simple of the aid grant whenever the

two met.

We shall not pretend to equality in the learning

here displayed. Neither shall we be so exacting

as to expect consistency from counsel, and inquire

why it is, if it be true as asserted on page 63 of

complainants' brief that "the learning on the sub-

ject has but little, if any, place in the law of

today" in distinguishing between exceptions and

reservations, the rule does not hold equally good

with respect to other rules of common law con-

veyancing. We steer clear of all such perplexing

questions because we are unable to see how the

learning of Blackstone can be of any aid in con-

struing a modern railroad land grant. It would

be much more reasonable to cite Stephens' Plead-

ing and Tidd's Practice as authoritative upon

questions arising under our modern codes of pro-

cedure. The Northern Pacific land grant was

made by Congress to secure the performance of
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a public work of great importance. To that end

it made two grants and provided for two titles,

ascribing to each such attributes as seemed best

fitted to secure the results desired therefrom. It

granted lands for a right of way, purposing that

the railroad should be constructed and maintained

thereon. It granted lands adjacent to the right

of way, purposing that they should be sold and

their proceeds used in aid of the construction and

operation of a railroad upon the right of way

granted. It denied to the grantee power to dis-

pose of the lands granted for right of way, for

to permit it to dispose of such lands at its pleasure

might thwart the purpose of the grant. It gave

to the grantee unlimited power of disposition of

the aid lands, for to deny such power might

thwart the purpose of that grant. Denial of the

power to alienate no more stamped the right of

way title with inferiority than the fact that the

right of way title related back to the date of the

granting act, cutting off all intervening rights of

third persons, while the aid title, while relating

back for some purposes did not cut off such inter-

vening rights, stamped the aid title when it did

vest with inferiority. All that can be said of

the differing incidents is that Congress for the

better effectuation of its purposes saw fit to endow
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one title with certain attributes and the other title

with certain other attributes. Each title within

its limits, for its purposes, and with its incidents,

is of equal quality with the other. The purpose of

Congress in making a separate grant of the right

of way and rendering the granted land inalien-

able is both apparent and established by authority,

and obviously such purpose would be thwarted

by calling the right of way title inferior and de-

claring its merger in the aid title when the two

meet in an odd numbered section. To search for

analogues among medieval estates and draw sup-

posed analogies therefrom instead of exercising

reason in arriving at the Congressional intent, is

to go wool-gathering to ascertain a meaning in-

stead of using common sense in the search.

It would seem quite clear, too, that if one title

must merge in the other on odd numbered sec-

tions across which the road is constructed, the

aid title is the one marked for submersion within

the limits of the right of way. At the time of

the enactment of the granting act, the projected

route of the Northern Pacific lay for substantially

its whole length through the public lands. Pri-

vate ownerships were very few and far between.

Congress granted a comparatively narrow but con-

tinuous strip for a right of way across the entire
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public domain. To aid in the construction of a

railroad on the right of way granted, it granted

an empire on each side thereof. It was of im-

measurably greater importance in the Congres-

sional plan for this vast public improvement that

the practically continuous strip it had granted

across the western half of the continent for right

of way purposes should be retained intact for

such purposes, than that the company might be

able to realize a very few more dollars from its aid

grant by virtue of power to sell the few odd nmn-

bered sections across which the railroad might be

constructed unencumbered by the right of way

title.

The thought just adverted to may be put in

another way. Complainants are seeking the aid

of a court of equity to establish a merger of titles.

In an action at law, had they established a meet-

ing of a greater and lesser estate, merger would

have been declared. But

"In equity, the rules of law as to merger
are not followed, and the doctrine of merger
is not favored. Equity will prevent or permit
a merger as will best subserve the purposes
of justice and the actual and just intent of

the parties. Wherever a merger would
operate inequitably it will be prevented. The
controlling consideration is the intention, ex-

pressed or implied, of the person in whom the

estates unite, provided the intention be just
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and fair, and a merger will not be permitted
contrary to such intent."

16 Cyc, 665.

Stated more strongly

*' Merger is not favored in equity, and is

never allowed, unless for special reasons, and
to promote the intention of the party."

4 Kent's Comm., p. 102.

When dealing, as here, with a public grant,

made to secure a great public unprovement, a dif-

ferent element enters into the situation. In con-

veyances between private parties, the intent and

interests of the grantee are alone to be considered.

Here the intent and interests of the grantor are

the dominant factors, for the grant was a benefac-

tion, made in order to secure the performance of

a public work which Congress, as the representa-

tive of the whole nation, desired. The grant, in

particular of the right of way, was hedged about

with such limitations as Congress deemed neces-

sary in order to secure the performance of the

work. The principal limitation upon the right of

way title was that the grantee should be incapable

of surrendering its ownership and control of and

over the right of way, for to permit it to do so

might render it impossible for it to perform the

desired work. To quote from another portion of

the Townsend opinion:
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"To repeat, the right of way was given in
j

oi'der that the obligations to the United
|

States assumed in the acceptance of the act '

might be performed. Congress having phiinly

manifested its intention that the title to and
j

possession of the right of way should con- i

tinue in the original grantee, its successors ,

and assigns, so long as the railroad was main-
tained, the possession by individuals of por-
tions of the right of way cannot be treated

]

without overthrowing the act of Congress as
|

forming the basis of an adverse possession !

which may ripen into a title good as against
the railroad company."

Not reasonably may there be imputed to Con-

gress an intent when granting a right of way

across the entire public domain lying in the path
j

I

of the road, that upon each alternate section the
j

right of way title, granted for the purpose and
|

with the limitation above stated, should merge in i

the aid title, so that the grantee might dispose of '

i

its right of way as it chose, even though thereby
]

"the obligations to the United States assumed '

in the acceptance of the act" might not be per-
j

formed. '

I

I

Picking up some stray threads in counsel's argu-

ment to conclude this head:

Referring to the separate nature of the right

of way grant on the authority of Failroad Com- i

pany v. Baldwin^ the trial judge said in the

opinion of dismissal:
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"The grant of the right of way is an en-

tirety and is held throughout by the same
tenure and subject to the same limitations."

Apparently counsel suppose that when the

learned judge said ''entirety" he meant "con-

tinuity," and that when he spoke of the "grant

of the right of way" he meant not merely the

right of way granted by the United States, but

also such as it might be necessary for the railroad

company to acquire from private ownership by

purchase or condemnation. On the basis of that

notion, they very satisfactorily convict the judge

of gross error in the quoted statement. Possibly

the setting up of straw men for the successful

demolition which their quality ensures is a pleas-

ing occupation, but it is scarcely profitable. The

trial judge spoke, of course, of the right of way

granted by Congress across the public domain,

and meant that such grant was not interrupted

by section lines, but was held by the same tenure

and was subject to the same limitations across

odd numbered sections that it was across even

numbered sections. The language of the grant

pennits no other construction.

While a pleasant field for speculation is opened

by counsel's cogitations concerning the effect upon

the right of way title had the road been con-
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structed upon the south half of section 19 after

the map of definite location had fixed its situs on

the north half, we must decline to wander in it.

With equal profitableness one might speculate

upon the effect upon both right of way title and

aid title of a change 100 miles to the south of sec-

tion 19, an abstract question the Supreme Court

has twice declined to answer (Van Wyck v. Kne-

vals, 106 U. S., 369; Missouri etc. Co. v. Cook, 163

U. S., 498), and has committed itself no further

than to say in .V. P. R. Co. v. Smith, 171 U. S.,

268, that "only the United States could complain

of the act of the company in changing the loca-

tion of its tracks from that previously selected."

We might conjecture that if the supposititious

change had been made the United States could

have declared a forfeiture of the right of way

grant, or if it failed to take such action, that the

land contained therein might have passed by a

conveyance of the whole section. We are dealing

with a right of way not abandoned for right of

way purposes, but actually built upon and used

for railroad purposes, and speculations as to

where the title to a right of way selected by the

filing of a map would vest if the company should

subsequently build elsewhere are of no aid in de-

termining whether, when selected and occupied,
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the title to the right of way is held under the right

of way grant or the aid grant.

To repeat, Congressional intent is decisive of

the question involved. Every other consideration

gives way to that. No aid in arriving at such in-

tent can be obtained by attempting to apply obso-

lete conveyancing terms and rules to the Congres-

sional grants. Upon authority and from reason

it is plain that the prime grant contained in the

Northern Pacific act was that of the right of way.

It was given to assure, so far as Congress could

assure, an unbroken line of communication, of

abundant width for railway purposes, from Lake

Superior to Puget Sound. To make sure that its

bounty should not be misused and its purpose

thwarted, Congress forbade the alienation of any

part of the right of way or its diversion to other

than railwa}^ uses. To further its purpose in the

making of the right of way grant, it made the aid

grant, a contingent grant, the boundaries of which

were to be located from the right of way grant

when it should be located, and the lands in which

were to be sold to aid in the construction of a

railroad on the right of way. The mere statement

of these undeniable facts convinces that Congress

did not intend the aid grant to be the superior
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title, in which the right of way grant would merge

where the right of way crossed an odd numbered

section, so that the grantee might dispose of its

right of way across each such section at its

pleasure. To provide for this would be to break

up the entirety of the grant, and render useless

the precaution which admittedly Congress took

with respect to even numbered sections of forbid-

ding alienation or diversion of the right of way

thereacross in order that the continuity of the

railroad line might not be imperilled. To ascribe

to Congress an intelligent and definite policy with

respect to the right of way across even numbered

sections, and an entirely different policy or utter

want of policy with respect to the right of way

across odd niunbered sections, is to convict Con-

gress of incredible stupidity. Hardly should this

be done on the strength of a little archaic learning

on the subject of ancient estates.

II.

Power of the Railroad Company to Dedicate

Railroad Street.

The main track of the Northern Pacific Railroad

Company, as shown on the map of definite loca-

tion and as actually constructed and always there-

after and now maintained, lies in the center of
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Railroad Street as platted. Railroad Street, con-

sequently, being 225 feet in width, occupies the

heart of the original right of way of the Northern

Pacific, only a comparatively narrow strip of the

original way bordering it on either side. More-

over, the company had sold those bordering strips

prior to the act of 1904 validating such convey-

ances of the right of way, so that it now retains

nothing for its right of way but Railroad Street,

under the proviso of that act "that no such con-

veyance shall have effect to diminish said right

of way to a less width than one hundred feet on

each side of the center of the main track of the

railroad as now established and maintained." And

the question is whether it was within the power

of the railroad company to dedicate what is now

its entire right of way as a street.

At the outset of their discussion of this ques-

tion, complainants' counsel, admitting that an

attempted conveyance of any part of the right

of way for private purposes would have been a

nullity under the Townsend Case, seek to remove

the dedication of Railroad Street from the oper-

ation of the rule there declared upon the ground

that the dedication was a conveyance for public

purposes, a thing not forbidden by the granting

act. Putting this plan for evading the rule in the
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most plausible form in which their art can present

it, it is argued that ''so far as necessary public

uses are concerned," it is impossible to discrim-

inate "between a cross street and a longitudinal

street" in the use of the right of way for street

purposes; that use of the right of way for high-

way purposes is as much a public use as for rail-

way purposes; and that there is no question of dis-

abling the railroad company from performing its

public functions but only of its "mere present con-

venience and advantage."

The real question presented here cannot be so

blinked. No amount of quibbling and evasion can

disguise and prevent it being seen in the naked

form in which it must be answered.

If the Northern Pacific right of way through

the heart of the business portion of the City of

Spokane has been dedicated as a street, then a

street it is, with each and eveiy incident and

attribute of each and every other street in the city,

to its full width (since the validating act of 1904)

of 200 feet. There is no such conundrum as:

"When is a street not a street?" Under the

laws of Washington, Railroad Street is either a

public highway, with all the incidents attached

thereto, or else it is the right of way of the rail-

road company, held in the same manner and for
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the same uses as the remainder of its right of

way. There is uo middle ground.

The statutes of Washington pro\4de:

''Whenever any city or town has been sur-

veyed and platted, and a plat thereof showing
the roads, streets, and alleys has been filed

in the office of the auditor of the county in

which such city or town is located, such plat

shall be deemed the official plat of such city

or town, and all roads, streets, and alleys in

such city or town, as shown by such plat,

(shall) he and the same are declared public
liighways: Providing, that nothing herein
shall apply to any part of a city or town that

has been vacated according to law."

2 Rem. & Bal. Code, §7835.

"All streets declared public highways under
the provisions of this and the last preceding-

section shall be under the control of the cor-

porate authorities of the respective cities."

Ihid, §7837.

"Every donation or grant to the public, or

to any individual or individuals, religious

society or societies, or to any corporation or
bod}' politic, marked or noted as such on the

plat of the town, or wherein such donation
or grant may have been made, shall be con-

sidered, to all intents and purposes, as a quit-

claim deed to the said donee or donees, grantee
or grantees, for his, her, or their use, for the
purposes intended by the donor or donors,
grantor or grantors, as aforesaid."

Ihid, §7853.

The rule with respect to street dedications is:
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"An owner may grant whatever estate he

sees fit, and may annex conditions and limita-

tions to his grant at his pleasure, provided

that such limitations and conditions are not

inconsistent with the dedication and will not

defeat the operation of the grant. A condi-

tion or limitation which would render the

dedication ineffectual cannot be annexed: thus,

a man cannot reserve possession to himself,

nor reserve a right to do an3"thing in the way
which will destroy its character as a public

way. Nor can there be a valid dedication to

a part only of the public, since this would be
repugnant to the purpose of the dedication,

and by limiting the right to use the way to

designated individuals or classes of persons,

the general public would be excluded, and
this would render it unpossible for the public

to complete the dedication by an acceptance.

The donor cannot as we have already seen,

annex to the dedication a condition that the

way shall be under the control of other public

or corporate officers than those invested by
law with the government of the local terri-

tory within which the ways are situated, nor
can he, as a rule at least, annex any condition

which will have the effect to take from the

proper local authorities the power to improve
the way in the same mode as other public wa3^s

of the localitv are improved."

1 mioU, Roads S Streets (3d Ed.), §163.

Holding ineffective an attempted reservation in

the dedication of a street of the exclusive right

to lay street railway tracks therein by the dedi-

cator, the above rule was approved by the Supreme

Court of Washington in State etc. vs. Street By.

Co., 19 Wash., 518, and it was said that ''If any
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condition is annexed to sucli dedication, the con-

dition falls, but the grant stands."

Be it remarked in this connection, that if it be

held there was power in the Northern Pacific

Railroad Company to dedicate its right of way

as a street, then the statutes and the decisions of

the Supreme Court of Washington are controlling

as to the incidents which attach to it as a street.

If the right of way is removed from the protec-

tion of the Congressional grant, then like all other

property in the state it is fully amenable to the

state laws.

If, then, the Northern Pacific Railroad Com-

pany could and did dedicate its right of way as

a street, what was the extent of the dominion there-

over which it surrendered under the laws of the

state? First and foremost, the dedication, under

§7853, supra, operated as a quit-claim deed to the

right of wa}^, and under §7837, supra, it was placed

** under the control of the corporate authorities."

The extent of the control is made clear by the

statute dealing with powers of cities of the first

class, of which Spokane is one.

"Any such city shall have power

—

To lay out, establish, open, alter, widen, ex-

tend, grade, pave, plank, establish grades, or

otherwise improve streets, alleys, avenues,

sidewalks, wharves, parks, and other public
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grounds, and to regulate and control the use
thereof, and to vacate the same, and to author-
ize or prohibit the use of electricity at, in, or

upon any of said streets, or for other pur-

poses, and to prescribe the terms and condi-

tions upon which the same may be so used,

and to regulate the use thereof;

To change the grade of any street, high-

way, or alley within its corporate limits, and
to provide for the pa}Tnent of damages to

any abutting owner or owners who shall have
built or made other improvements upon such
street, highway, or alley at any point opjDO-

site to the point where such change shall be
made with reference to the grade of such
street, highway, or alley as the same existed

prior to such change;

To authorize or prohibit the locating and
constructing of any railroad or street rail-

road in any street, alley, or public place in

such city, and to prescribe the terms and con-

ditions upon which any such railroad or street

railroad shall be located or constructed; to

provide for the alteration, change of grade,

or removal thereof; to regulate the moving
and operation of railroad and street railroad
trains, cars, and locomotives within the cor-

porate limits of said city; and to provide by
ordinance for the protection of all persons-

and property against injury in the use of

such railroads or street railroads."

2 Bern. & Bah Code, §7507, Subds. 7, 8

and 9.

The extensive power of such cities in dealing

with their streets and the use thereof is illustrated

in State etc. vs. Spokane, 24 Wash., 53, Spokane

vs. Thompson, 69 Wash., 650, Spokane vs. Fail-
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road Companies, 135 Pac, 636, and the many cases

therein cited.

And if there was a dedication of the right of

way as a street, the surrender of control over it

was not for use for street purposes alone. It

is within the discretion of the corporate authori-

ties to determine when a dedicated street has out-

lived its usefulness as a street, and to declare its

vacation as such.

"Any person or body corporate in any city

owning an interest in any real estate abutting

upon any street or alley who may desire to

vacate such street or alley, or any part thereof

may petition the city council of such city or

town to make vacation, giving a description

of the porperty to be vacated, which petition

shall be filed with the city clerk of said city

or town; and (if said petition shall be signed

b}^ the owners of more than two-thirds of the

private property abutting upon the part of

such street or alley sought to be vacated) said

cit}^ council shall, by resolution, fix a time
when said petition shall be heard and deter-

mined, which time shall not be more than
sixty (60) days, nor less than twenty (20)
days after tlie date of the passage of such
resolution and upon the passage of such reso-

lution it shall be the duty of the city or to^\ai

clerk to give twenty (20) days' notice of the

pendency of said petition by a written or
printed notice set up in three (3) of the most
public places in srud city or town and a like

notice in a conspicuous place on the street or

alley sought to be vacated, which said notice

shall contain a statement that a petition has
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been filed to vacate said street or alley which
shall be described in said notice, together with
a statement of the time and place fixed for

the hearing of said petition."

2 Bern. & Bal. Code, §7840.

''At the time appointed for the hearing of

said petition or at such time as the time may
be adjourned to by the city council, the same
shall be heard, and if the council shall deter-

mine to grant said petition or any part
thereof, such city or town shall be authorized
and have authority by ordinance to vacate
such street, or alley or any part thereof."

Ihid, §7841.

"Wlien any street, alley or public way in

any incorporated city or town in this state

has heretofore been or may hereafter be va-

cated by the coimcil or legislative body of

said city or town, the property within the
limits of any such street, alley or public way
so vacated shall belong to the abutting prop-
erty owners, one-half to each, unless within
six months after the taking effect of this act,

any person or corporation, who may feel him-
self or itself aggrieved by such a division,

may commence an action in the proper courts
of this state to determine the title to any such
street, alley or public way so vacated."

Md, §7842.

The vacation of streets is an exercise of a legis-

lative function, and the action of the corporate

authorities in that behalf is reviewable by the

courts only when fraud or collusion is present.

Ponischil vs. Hoqtdam B. Co., 41 Wash.,
303.

Mottman vs. Olympian 45 Wash., 361.
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It follows that if Railroad Street was actually

dedicated as a street it is within the power of

the municipal authorities, through the process of

vacation, to take the title to the entire Northern

Pacific right of way from the company and vest

it in the abutting owners.

To digress for a space from the question of the

extent of municipal control over Railroad Street

if it is a street to the purposes of the right of

way grant and the uses to which it may be put.

Complainants' counsel say that the Northern

Pacific Railroad Company "could not alienate the

fee of its right of way or any part thereof to a

private individual." Apart from that, say they,

"there is only one limitation on either a public

or private use which may be permitted, and that

is, that the use permitted do not disable the

railroad company in the performance of its public

functions."

A railroad company "is not at liberty to alienate

any part (of its right of way) so as to interfere

with the free exercise of the franchises granted."

Grand T. R. R. Co. vs. Richardson, 91

U. S., 454.

This declaration has but to do with the gen-

eral powers of all railroad companies. It is the
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declaration of a policy which is nation wide, and

is established by court decisions, not by statute.

It is as applicable to rights of way acquired by

purchase or condemnation as to those given by

public grant. There is more than that involved

in this case. Here we have a public grant, and

it is hedged about with limitations prescribed for

the purpose of securing the full and free working

out of the Congressional intent. It will not do,

therefore, to judge the measure of the Northern

Pacific Railroad Company's power over its right

of way solely by the general policy embodied in

the above quotation, nor by decisions of like im-

port upon which complainants' counsel rely. De-

cisions construing the grant must be looked to

to ascertain what, if any, additional lunitations

to those prescribed by general public policy Con-

gress saw fit to impose upon the grant.

Your Honors said in N. P. B. Co. vs. Spo'kane,

64 Fed., 506, that in the Northern Pacific right

of way grant there was an implied limitation

'^that the Railroad Company might not divert

the granted strip to other and foreign uses, and

might not cede to tlie public rights and easements

so extensive or of such a nature, as to interfere

with its duties to regularly and properly operate

a railroad." The Supreme Court said of the
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grant in A^ P. B. Co. vs. Smith, 171 U. S., 260,

275, that "By granting a right of way four hun-

dred feet in width, Congress must be understood

to have conclusively determined that a strip of

that width was necessary for a public work of

such importance." And in the Totvnsend Case

(190 U. S., 267) the Supreme Court said that

"The substantial consideration inducing the grant

was the perpetual use of the land for the legiti-

mate purposes of the railroad"; that it could not

be "rightfully contended that the portion of the

right of way appropriated was not necessary for

the execution of the powers conferred by Con-

gress," the decision of Congress as to the neces-

sary width, embodied in the grant, being conclu-

sive; and that "the right of way was given in

order that the obligations to the United States

assumed in the acceptance of the act might be

performed."

Whatever of comfort there may be in the sug-

gestion which complainants' counsel make, that

these expressions "ought to be looked at in the

light of the precise case before the court," they

are welcome to. An authoritative construction

of a public grant is none the less controlling when

the construction is subsequently called in ques-

tion because the cases are not "precisely" the
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same. The highest courts of this jurisdiction have

declared certain principles with respect to the

Northern Pacific right of way grant. Those prin-,

ciples are directly involved in this case. Why are

they not controlling? Said this court of the

power of the railroad company to deal with its

right of way, it "might not divert the granted

strip to other and foreign uses, and might not

cede to the public rights and easements so ex-

tensive or of such a nature, as to interfere with

its duties to regularly and properN operate a

railroad." That declaration, of course, does not

foreclose the question whether the dedication of

a longitudinal section of the right of way as a

public highway is a diversion to foreign uses or

such a cession as w^ould interfere with the regu-

lar and proper operation of a railroad, but it cer-

tainly is conclusiA^e upon the question that if it

was such a diversion or would so interfere, it

was not mthin the power of the railroad com-

pany to make it. So the declaration in the Totvn-

send Case that the consideration for the grant

''was the perpetual use of the land for the legiti-

mate purposes of the railroad," and was given

"that the obligations to the United States assumed

in the acceptance of the act might be performed,"

does not establish that the dedication in question
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would prevent the due performance of those obli-

gations. But if it should appear that it would,

the rule of construction so declared is authorita-

tive, and would render the dedication nugatory.

Obviously the dedication of the right of way

as a street, particularly when it lies through the

center of a city of the size of Spokane, mil inter-

fere with the operation of a railroad upon the

right of way, and prevent the performance of

the obligations which was the condition of the

grant. The statute provides that the dedication

*' shall be considered, to all intents and purposes,

as a quit-claim deed." The dedicated street "shall

be under the control of the corporate authori-

ties." Under Subd. 7 of §7507 the city would

have power, inter alia, to "grade, pave, plank,

establish grades, or otherwise unprove the street";

to "regulate and control the use thereof, and to

vacate the same," etc. Under Subd. 8 it might

change the grade of the street. Under Subd. 9

it might authorize or prohibit the construction of

a railroad or street railroad in the street, pre-

scribe the terms upon which such railroad or

street railroad should be constructed; regulate

the method and manner of operation of any rail-

road thereon; do, in short, anything it thought

proper to do with respect to the use of the street
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for street purposes. Changes of grade, lighting,

paving, parking, aught else which the city might

consider would render the dedicated strip more

useful or desirable for street purposes, could be

ordered, for if there is a street there, railway use

must give way to street use, at least to any point

short of actual extinction. The city might

authorize the erection of telephone, telegraph and

electric light poles therein, permit its use by

other railroad and by street railroad companies,

limit the number of tracks the company could

maintain thereon, forbid the use of steam as a

propulsive power thereover, make any other regu-

lation which it thought necessary to the safety

of general travel on the street, no matter how

much such regulations might embarrass the oper-

ation of the railroad. Such powers does the

statute clearly give, and such would be the city's

powers over its streets if the statute were less

explicit than it is.

"A municipal corporation cannot, by con-

tract, surrender or alienate its governmental
and police powers, which the public welfare
demands that it should exercise. All rights

granted by the municipality or contracts

made by it with reference to the use of its

streets are subject to its exercise of such
powers, and a railroad company which se-

cures the right to use the streets of a city

takes such right subject to all reasonable
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regulatious and ordinances enacted by the

city in the exercise of its police power.
Thus, it has been lield that a municipality
may enact and enforce an ordinance requir-

ing a street railway compan}^ to keep down
the dust by sprinkling its tracks; that it may,
by ordinance, require the company to have
some employe or agent on each car in addi-
tion to the driver, or to remove snow thrown
up by the snowplows of the company; that
it may temporarily I'emove the tracks of a
street railwa}^ company, when necessary, in

order to construct a sewer or culvert, or even
require a change of track from one part of

a street to another, or a bridge to be removed,
or a tuimel to be lowered, and that such
a company may be enjoined from digging
into the street and rebuilding without the
consent of the city authorities where the city

has authority to prescribe the manner in

which corporations shall exercise any privi-

leges granted them in the use of its streets.

So, as we have elsewhere shown, a municipal
corporation may enact reasonable ordinances
limiting the rate of speed at which trains
shall be run, and prohibiting the obstruction
of its streets by either commercial or street

railway companies."

3 Elliott, BaUroads (2d Ed.), §1082.

"As to the first question above suggested,
it may be stated as a general proposition well
established by the authorities that a city has
absolute control over its streets and every
part thereof, for the purpose of constructing
sewers, or making other improvements which
the welfare of the city demands; and unless
there is some special allegation which shows
that a different rule prevails as to the street
in question, this general rule must be held
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to establish the affinnative of said proposi-

tion."

Spokane St. By. Co. vs. Spokane, 5 Wash.,
634.

And see:

Riclimond etc. Co. vs. Richmond, 96 U. S.,

521;

Baltimore vs. Trust Company, 166 U. S.,

673;

So. Pac. Co. vs. Portland, 227 U. S., 559;

Pittsburg etc. Co. vs. Hood, 94 Fed., 621;

Newport etc. Co. vs. Hampton etc. Co., 47

S. E., 842;

Petersburg vs. Acqueduct Co., 4:1 S. E.,

849.

We must in this day concede to the Congress

of 1864 something of prescience. Whether it fore-

saw all that has come and is yet to come to pass

upon the Pacific Coast cannot be said. But

plainly it forecasted much, and to secure the

speedy development of the Northwest empire, and

to assure for it adequate means of access and

egress when it should be developed, it made the

Northern Pacific grant. In all the courts the

Congressional intent has been recognized and en-

forced. The right of way grant was made, have

said the courts whose decisions control here, "in

order that the obligations to the United States
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assumed in the acceptance of the act might be

performed," and it may not be diverted to ''other

and foreign uses," nor may there be ceded to the

public therein "rights and easements so extensive

or of such a nature as to interfere with its duties

to regularly and projDerly operate a railroad."

So it has been held that it was contrary to Con-

gressional intent for the farmer in the country

or the abutting lot owner in the city to acquire

a right to even the smallest strip of the right of

way because "by granting a right of way four

hundred feet in width. Congress must be under-

stood to have conclusively determined that a strip

of that width was necessary for a public work of

such importance." But, say counsel, those de-

cisions are not controlling, not even influential

here, because they dealt with the acquirement of

private rights by private individuals, while here

it is a question of the acquirement of public rights

by the public. Where, pray, is there in the

Northern Pacific grant any word of discrimina-

tion between private right and public right; any

suggestion that while a private individual cannot

acquire any right, however small, in the right of

way, the public may acquire any desired right

therein, no matter what its nature and however

great? And where is there reason for the dis-
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crimination which is urged whereby the individual

may not acquire the smallest strip of the right

of way, though his ownership does not and never

could affect the practical operation of the road,

while the municipality may acquire a whole sec-

tion of the right of way for street purposes, to

the inevitable interference with, if not complete

disablement of, railroad operation? The words

"private right" and "public right" mean nothing

in this connection. The Northern Pacific right

of way was granted for a public use, it is true, but

it was for a particular public use, not general

public use. It was granted for railway, not high-

way use. It was granted for the purposes of a

great transcontinental railroad in the operation

of which the nation is interested, not for the pur-

poses of a city street in the maintenance of which

one municipality alone is interested. It needs no

evidence, it needs no authority, to establish that

the one use is utterly incompatible with the other.

One or the other must give way, for a transcon-

tinental railroad handling the enormous traffic

which the Northern Pacific Railway does mani-

festly cannot operate its road in the center of a

city street, along which as well as across which

the city's street traffic continually flows. Further-

more, if there is power to dedicate the right of
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way to highway purposes tlirough Railroad Addi-

tion, there is power to dedicate it for such pur-

poses through the City of Spokane, through the

State of Washington, throughout the length and

breadth of the Northern Pacific system. Likewise,

if there is power to give for such use, there is

power to take for such use. If the protection of

the Federal grant is removed, the state stands

supreme, and if it has said, or if it chooses to say,

that highway use is superior to railway use, then

it may take the right of way for highway pur-

poses, no matter what the effect of the taking

upon its use for railway purposes. The State of

Washington is seeking a practicable route for a

highway from Puget Sound to the eastern part

of the state, one which may be constructed with-

out inhibitory cost and which may be kept open

across the Cascade Mountains during the winter.

If it is within the power of the Northern Pacific

to dedicate its right of way for highway purposes,

why may not the state condemn the right to use

it for such purposes from Seattle and Tacoma to

Spokane, thus securing the benefits of the easy

grades, its tunnels through the mountains, its

bridges across the Columbia and other large

rivers^ If the joint use of the right of way for

railroad, pedestrian and general vehicle travel is
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feasible and permissible through the center of the

City of Spokane, it is feasible and permissible at

any point or all along the line.

There is nothing forced or fanciful in these

suggestions. If there is power to give the right

of way an^^where for highway purposes, there is

power to give it ever^^where. If there is power

to give for such purposes, there is power in the

state to take therefor. Whether given or taken,

that which is devoted to highway uses may be used

as any highway may be used. Railroad use, espe-

cially the use necessitated by the operation of a

great transcontinental line, is incompatible with

highway use, and here as on every other street

and road railroad use must be subordinated to

highway use. Xot only must the city or county

be free to regulate the railroad use so the high-

way use will be safe, but it must be free to im-

prove the highway as highway needs seem to

require. Surely no reasonable person will doubt

that in the surrender of dominion and control

over the right of way which necessarily results

from its dedication to highway purposes, there lie

vastly greater possibilities of its destruction for

railway use, and consequently vastly greater like-

lihood of the thwarting of Congressional purpose,

than would exist in permitting some cliance
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farmer here and there to acquire an insignificant

strip of the right of way for the cultivation of

his crops.

We wish to emphasize if we may by repetition,

our insistence that there is no sound ground for

distinguishing the case at bar from the Townsend

Case. Congress, it is said in the Townsend Case,

gave a right of way to the Northern Pacific Rail-

road Company, and made it a vast aid grant, on

condition that it would build and operate a rail-

road upon the right of way. To ensure the per-

formance of the obligations assumed, it put it

beyond the power of the company to divert the

right of way from railroad use. The purpose of

Congress, it is there declared, was to secure the

construction and continued operation of a vast

railroad system, and it forbade any act in connec-

tion with its right of way grant which might tend

to thwart the purpose. If the possession by a

farmer of a small strip of the right of way, a

strip never used and which would probably never

be needed for railroad purposes, would have such

tendency, then surely the giving over of the whole

right of way, main tracks, second tracks, sidings,

switches and all, to street use will have such

tendency. To say that one act is forbidden and

the other not because the right in one case is
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private and in the other public is not to deal

with the matter sensibly. Congress had one pur-

pose; that the operation of the railroad on the

right of way it had given for railroad use should

not be interfered with by the grantee disposing

of the right of way as it chose. It could make no

difference to Congress whether the operation of

the railroad was interfered with by a farmer cul-

tivating the right of way, or by a city laying

sewers in or putting electric light poles upon it.

Undoubtedly, as an abstract legal proposition,

public use is superior to private use, and much is

permitted to public use which is forbidden to

private use. But "public use" is no shibboleth

to rule this case and remove it from the opera-

tion of the Toivnsend Case. To determine whether

this case is ruled by the Townsend Case we must

look to the Congressional intent as declared in

that case, and from that decide whether in the

use sought to be established here there is aught

which might tend to defeat that intent. It is the

effect of the use upon the use for which Congress

granted the right of way which is decisive of

whether it is permissible, and that effect is not

ascertained by saying the use sought to be upheld

is a public use. The occupation of the right of

way for a public park, a public playground, school
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grounds, a city market, or any other of a hun-

dred and one conceivable municipal uses, is as

much an occupation for a public use as would be

its occupation for street purposes. But would

anj reasonable person urge that such occupation

was permissible notwithstanding the Townsend

Case, because, and only because, it was for a

public use? The absurdity of such a claim would

be patent, yet the present claim is distinguishable

from it only in degree, if at all. What with street

travel crossing the tracks at the numerous inter-

secting street crossings at grade, what with street

travel to and fro along the right of way, what

with municipal improvement of the right of way

for street purposes and municipal regulation of

railroad operation thereon so that all forms of

street use might be made of it, the company might

as well have turned over the right of way for a

public park, playground, or market, so far as any

possible use of it for railroad purposes is con-

cerned. Since that was the use for which Con-

gress granted it, we hardly see how the effect of

its destruction for such use may be disguised by

saying that the use which destroyed it was a

public use.

Proceeding along a line of thought akin to, and

fallacious as, that by which the Toivnsend Case
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was souglit to be distinguished, counsel claim com-

fort from that case and from N. P. R. Co. v. Spo-

kane on the theory that there is no distinction

between making use of the right of way for

street crossings and giving it over longitudinally

to street use. They urge that "The necessities of

a municipality will always require" street cross-

ings, and that "they may often imperatively re-

quire" the use of a railroad right of way longi-

tudinally for street purposes. So from the

acknowledged power of the company to give, and

of the city to take, the right to cross the right of

way with streets, the same power of donation and

acquisition is attempted to be deduced as to longi-

tudinal occupation of the right of way for street

purposes.

The fact stated, i. e., that the necessities of a

municipality will often "imperatively require"

the use of a railroad right of way for street pur-

poses, is not true. Municipal needs never require

the seizure of railroad right of way for street use.

The authorities next cited show that municipali-

ties have often thought it was imperative that

they should take railroad right of way for street

use, but they have never been able to persuade

the courts to concur in their opinion. The dis-

tinction from the standpoint of necessity alone
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between crossing a railroad right of way and

occupying it longitudinally with a street is too

palpable to permit remark. It is as easy to

parallel a railroad right of way with a street as

to occupy it, while there is but one wa}^ to cross

it. However, the question is not to be solved by

reference to the needs of the municipality alone.

The intent of Congress, which not only created the

Northern Pacific Railroad Company and the

Northern Pacific right of way, but Washington

Territory and Spokane Falls as well, is the de-

cisive factor in determining the power of the one

to give and of the other to take the right of way

for a street. This court in A^. P. R. Co. v. Spo-

kane, and the Supreme Court in the Townsend

Case, have said that Congress contemplated the

necessity for highway crossings across this right

of way extending from Lake Superior to Puget

Sound, and that such might be donated or taken.

But the right to donate or take was indicated in

those cases to be limited by strict necessity, and

then to such cession or taking as would not de-

stroy the railroad use. The railroad company

"might not divert the granted strip to other and

foreign uses, and might not cede to the public

rights and easements so extensive or of such a

nature as to interfere with its duties to regularly
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and properly operate a railroad." The ijublic

easement to cross the right of way "is undoubtedly

subservient to the exigencies of railroad use, and

the public take the dedicated crossing subject to

the inconveniences which may result from the

increase of traffic and transportation along the

line of the road, and the possible necessity of

laying more tracks thereupon." A railroad com-

pany may ''in recognition of XDublic interests, and

for the promotion of the public welfare, dedicate

to the public an easement over its right of way

which does not interfere with its own use of the

same for a railroad." N. P. R. Co. v. Spokane.

Congressional intent, then, is the controlling

factor, and while on one hand it is plain that

Congress did not intend to build a Chinese wall

across the continent from Lake Superior to Puget

Sound, shutting off highway travel between the

sections it separates, it is on the other hand

equally plain that it did not intend that the right

of way it gave for railroad use, in order that a

great railroad system might be built and operated

thereover, should be diverted from such use and

devoted to highway purposes by every little munici-

pality through which the line passed. Most care-

fully did this court throughout the opinion above

referred to point the distinction. And even had it
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not; even if there were no controlling authority to

rule the case, it would be a more than usually bold

or undiscerning man who would attempt to assim-

ilate the need and the power to cross a railroad

right of way with a street to the need and the

power to take a railroad right of way for a street.

Over and over again have the courts held that

though it may be in the power of the state to take

property devoted to one public use and divert it

to another public use, the exercise of such power

will not be presumed to be intended, but must be

declared in imequivocal language. It is uniformly

held, therefore, that from mere authority to open

streets and condemn land therefor the power to lay

out a street longitudinally upon a railroad right

of way will not be inferred, though it is ample

to confer power to open a street across such right

of way ; the distinction being that to lay out a street

along a right of way is necessarily to take the land

from railroad use and devote it to highway use,

while the other is simply to use the right of way

for crossing purposes in ordinary fashion, the

which is neither destructive to nor seriously affects

its use for railroad purposes.

''The distinction between the crossing of a
highway or the track of a railroad, and the

occupation of the road-bed, which in its nature
must necessarily be exclusive, is recognized in
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the cases cited. Under a condemnation of a

right to cross, nothing will be acquired but a

mere right of way, and the place of crossing

will remain in common use of the parties for

the exercise of their several franchises. The
condemnation, under such circumstances, will

leave the franchise unimpaired. State, The
Easton and Am'boy R. R. Co., pros., v. The
National R. R. Co., 7 Vroom 181. A right af-

fecting so slightly the exercise of the franchises

of another corporation may be deduced from
a mere grant of the power of condemnation.

But where the use for which the condemna-
tion is prosecuted is of such a character as

necessarily to require for its enjoyment the

exclusive possession and occupation of the

premises, it is manifest the condemnation will

be utterly futile, unless it may operate also to

extinguish the right of the corporation whose
title is condemned to use the lands for its cor-

porate purposes. A condemnation that will

accomplish this result will destroy, pro tanto,

the franchises of the corporation, and impair,
to that extent, the powers granted by the leg-

j

islature. Especially will that be the case where !

the land has been improved and applied to
I

the designated use by making a roadway or
j

the construction of tracks and improvements
;

upon it. Still more obviously will the legis-
j

lative intent be defeated where priority of i

location confers priority of right. The power !

to invade the privileges of a corporation in I

such manner will not be inferred from a naked
grant of the power to condemn. It can only <

be derived from a power granted either in '

express terms or arising by a necessary impli-

cation; and the legislative intent to authorize
such an interference with the rights and privi-

I

leges of another corporation—whichever way :
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it may be manifested—must be plainly per-

ceived.
'

'

Railroad Company vs. Commissioners, 39 N.
J. L., 28, 33.

"It is obvious, therefore, that the ultimate
question in this case is whether the statute

authorizing municipal corporations to appro-
priate lands for streets confers power to seize

land occupied and used by a railroad company.
That it does not is affirmed in the well-consid-

ered case of Citij of Valparaiso vs. Railway Co.,

123 Ind. 467, 24'N. E. Rep. 249. The decision in

that case is well supported by authority. It

is suggested that there is a distinction between
this case and the case of Citij of Valparaiso vs.

Railway Co., supra, inasmuch as the opening
and construction of a street does not destroy
the railroad. But there is no ground upon
which a distinction can be made. If th.e city

has authority to establish a street the rights

of the railroad company may be radically

changed. If the land is taken by the city the
highway ceases to be a railroad, and becomes
a street. The authority over it, and the re-

sponsibility of maintaining it, would, in that
event, pass from the private corporation, and
vest in the municipalitv. Railway Co. vs.

Phillips, 112 Ind. 59, 13 N. E. Rep. 132. It is

true that a railroad may exist in a street, but
the highway when it becomes a street essen-

tially changes its character; losing, indeed, one
character and taking on another. Not only so,

but more, for if the authority to appropriate
the land exists, it empowers the municipality
to entirely exclude the railroad company from
the occupancy of the street. There is nothing
in the statute warranting the assumption that
a municipal corporation may seize property
for a street, and vet suffer it to continue to
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be part of a continuous line of railroad."

Seymour vs. Jeffersonville, etc.:, Co. (Ind.)

26 N. E., 188.

The accentuation by Judge Elliott (whose opin-

ions upon such a subject ought to be accepted as

authority) in the above opinion of the point which

rules this case, viz., that a railroad right of way

which is taken for highway purposes ceases to be

a railroad and becomes a street, seems worthy of

remark.

"Again, under the great weight of authority,

neither the defendants nor the county com-
missioners of Wyandotte county could open or

construct a public highway parallel with the

track of the railway on the right of way
granted by congress. Pierce, R. R. 155, states

the law as follows: 'Thus, if a railroad is

authorized between certain points, and if neces-

sarily, or in the usual and convenient course,

it will cross highways or other railroads, it may
be laid across them, even without any express
reference to them in the authority. Such
crossing, being necessary to the enjoyment of

the second grant, and not essentially impairing
the first, is presumed to be authorized. But,
on the other hand, the right to take exclusively

the location made under the first grant, or an}'

part of it, or to lay tracks longitudinally for

a considerable distance upon it, ought to be
expressly conferred or implied only where
otherwise effect could not be given to the
second grant.' Mills, Em. Bom. §46, says:

'Under a general authority to condemn lands
for streets, a street may be laid out across a
railroad, but not longitudinally on the railroad



59

track. Under general laws, property cannot
be taken, where the appropriation will destroy
or impair the exercise of the franchises of

another corporation, unless the power to take
is given in express terms, or arises from a
necessary implication. The right to lay a

street across a railroad track arises from a
necessary implication.' Lewis, Em. Dom., also

says: 'A general authority to lay out high-

ways and streets is sufficient to authorize a
lay-out across the right of way of a railroad.
* * * * An authority to lay out a highway
across the track of a railroad company is

authority to cross all the tracks at any place.

But under a general authorit}' to lay out high-

ways a part of the right of way of a railroad

cannot be taken longitudinally; nor can the
way be laid through depot grounds, shops, and
the like, which are devoted to special uses in

connection with the road, and necessary to its

ox^eration, and in constant use in connection
therewith.' Section 266."

U. P. B. Co. vs. Kindred (Kan.), 23 Pac, 112.

Other authorities to the same effect are:

1 Elliott, Bonds & Streets (3rd Ed), §^^245,

247.

2 Lewis, Eminent Domain (3rd Ed), §417.

Fort Wayne vs. Bfj. Co., 32 N. E., 215.

Bailway Co. vs. Hartland, 88 N. W., 423.

Bailway Co. vs. Johnston, 49 S. E., 496.

Bridgeport rs. Bailway Co., 36 Conn., 255.

Turnpike Co. vs. Middlesex, 10 Pick., 270.

With one exception, the Kindred Case, the rights

of wav involved in the above cases were those of
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state chartered railroads, whose rights of way

were acquired by condemnation or purchase. They

are not, therefore, authority as to the possible

power of the state to authorize a condemnation

of the Northern Pacific right of wa}^, and are not

cited by us as such. They are cited merely to show

the universal recognition by the courts that the

laying out of a street longitudinally upon a railroad

right of way and tracks is to destroy them for

railway uses. The gist of those decisions is this:

The title to land acquired for right of way pur-

poses by a state chartered railroad, under a state

grant of authority to purchase and condemn, has

no higher source than the title acquired by a

municipality under state granted authority to open

streets and condemn land therefor. Both have the

same source, the state. Both, too, in the absence

of explicit legislative declaration to the contrary,

are for an equal, though different, public use.

The opening of a street longitudinally upon a

railroad right of way and tracks necessarily de-

stroys the railway use and converts the land int(^

a street. As put by Judge Elliott in the Seymour

Case: "If the land is taken by the city, the high-

way ceases to be a railroad, and becomes a street,"

whereupon the authority over it and responsibility

for maintaining it "pass from the private corpora-
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tion and vest in the municipality." This, conse-

quently, is to divert land already devoted to one

public use to an entirely different public use, a

thing which, while permissible when the state is

the source of the right of both railroad and munici-

pality to take and hold land if the legislature ex-

plicitly so provides, will not be considered author-

ized by mere legislative authorization to munici-

palities to open streets and condemn land therefor.

The state, of course, cannot authorize the con-

demnation of a right of way which Congress has

granted for one public use in order that it may

be devoted to another public use, and in so far

as the above authorities recognize the latent power

of the state to so act with respect to rights of way

acquired by purchase or condemnation under state

authorit}" they are inapplicable here. They are

strictly applicable, however, upon the point decided

in them, vis.^ that the opening of a street longi-

tudinally upon a railroad right of way is to convert

it from a railroad into a street, and necessarily

diverts it from railroad use. This is all that need

be established here to warrant the declaration that

the attempted dedication of the Northern Pacific

right of way as a street was beyond the power

of the company.

Counsel say the foregoing decisions were based



62

upon state policy and intimate tliat no such policy

prevails in the state of Washington. The contrary

is true. While there has never been in the state

of Washington any attempt by a municipality to

take a railroad right of way for street purposes,

analogous attempts have been made by one railway

company upon another. In Seattle, etc., Co. v.

State of Washington, 7 Wash., 150, it was held that

a statute which gave to a railroad company "the

power to cross, intersect, join, and unite its railway

with any other railway before constructed at any

point in its route and upon the grounds of such

other railway company" did not confer power

upon one railway company to cross the tracks of

another railway company in such fashion that there

would be in effect a longitudinal taking of the

tracks for some little distance. In that case for

a distance of more than 400 feet it would have

been impracticable to operate one set of

tracks while the other was in actual use, and this,

the court held, amounted to a longitudinal taking.

See also State ex rel By. Co. v. Superior Court,

45 Wash., 270, where it was held that one railway

company could not cross the yards of another rail-

way company when to do so would seriously

interfere with the business of the prior company.

It will be seen by these decisions that if the question
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is to turn upon the matter of state policy, it

turns in favor of the defendant's contention.

It is said that "the right to dedicate streets in

rights of way" "is quite a different thing from

the right to condemn," and in other portions of

the brief it is intimated that the power of dedica-

tion is a wider power than that of condemnation.

On the surface that may or may not be true

generally. Whether it is depends upon the govern-

ing statutes. The two powers, however, are in

principle equal and co-extensive.

Where the state is the source of the power of a

railroad company to take, hold and use land for

railway purposes, the state may measure that

power as it will. The state which declares that

the taking of land for railroad purposes is a taking

for a public use, and so permits it, may declare

that there are other and higher public uses, and

permit the land taken for railroad use to be taken

for such other use as it may declare superior. But,

as we have seen above, there must be an explicit

declaration to that effect or it will not be permitted.

Based upon the same principle, the state, where it is

the source of power may permit a railroad company

which has taken land for and devoted it to a public

use, to abandon that use and give up the land. But
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here again it will not be presumed tliat the state

intended that a quasi public corporation like a

railroad company should disable itself to serve

the public, and there must be power explicitly con-

ferred upon a railroad company to dispose of its

land which is devoted to the public service. So

while it is "ordinarily true" that a private cor-

poration may make a dedication of land, the power

is limited b}" this, that the dedication "does not

interfere with the purposes for which the company

was incorporated." 1 Elliott, Boads d: Streets

(3rd Ed) § 161. Speaking of decisions recognizing

the power of a railroad company to release or con-

vey a portion of its right of way so that a private

right of way or a highway might be acquired there-

over, it was said

:

"The doctrine above stated, under our stat-

utes and the general principles of law, should
be received, we think, with an important limita-

tion. Railroad companies are allowed to ac-

quire rights of way by condemnation because
of the interest the public has in the construc-

tion and operation of their roads as highways,
and hence a right of way so acquired is

burdened with duties to the public. Therefore
it may be stcited as a general proposition,

while the railroad company may deal with the

right of way so acquired as its own in the
conduct of its business as a carrier, it cannot
dispose of it or use it so as to destroy or impair
its ability to serve the public. 5 Thompson
on Corporations, §§5878, 6137; Tliomas r. B. /?.
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Co., 101 U. S. 87, 25 L. Ed. 950; Ry. Co. vs.

Hyatt (Cal.), 64 Pac. 272, 54 L. R. A. 522;
Collett vs. Com'rs. (Ind. Sup.), 21 N. E. 329,

4 L. R. A. 321 ; R. R. Co. vs. Spokane, 64 Fed.
506, 12 C. C. A. 246.

Matthews vs. Railway Company, 46 S. E. 335.

The power to take land devoted to a public use

and divert it to another public use, and the power

of a quasi public corporation voluntarily to divert

land devoted to a public use to another public use,

spring, then, from the same source, the state, and

ordinarily the two are in all respects identical.

They are here. When the so-called dedication was

made, the present state of Washington was a terri-

tory, deriving all the powers it had from Congress.

When Congress chartered the Northern Pacific

Railroad Compan}^ authorized it to build a railroad

across the public domain, and gave it a right of

wa}^ for that purpose, it impliedly denied to one

of its creations, the Northern Pacific Railroad

Company, the power voluntarily to divert any of

the right of way to any other use than that for

which it was granted, and by equal implication

denied to its other creation, the Territory of Wash-

ington, the power to divei't the right of way to an

alien use against the will of the railroad company.

If Congress neither directly nor indirectly au-

thorized its creatures, the Territory of Washington
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and the Village of Spokane Falls, to condemn the

right of way of its creature, the Railroad Company,

and if without such authority the territory or the

village could not condemn the right of way in ques-

tion, then how could these two creatures of Con-

gress, by putting their heads together, through the

guise of a dedication by the company and the im-

plied, or for that matter express acceptance by the

village, effectuate something which the one could

not do the other objecting? The right of the rail-

road company to object had the village endeavored

to condemn rested upon the public policy of the

Congressional grant to it. Certainly that public

policy is as potent, the village and the railroad

agreeing, as it would have been the village and

the railroad disagreeing. Neither the convenience

of the village nor the inconvenience to the railroad

company would have been the controlling factors

in determining the right in litigation, but Con-

gressional policy. The railroad and the village

agreeing could not affect that policy. Their respect-

ive private rights, conveniences and inconveniences

might have been determined by agreement, but tho

public policy of their common creator and master,

the Congress of the United States, could not be

affected by their agreement.

There is here, then, no difference between the
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right to dedicate and the right to condemn. In

degree as well as in kind the^^ are alike.

The power of dedication has so far been consid-

ered in the light of limitations of the Congressional

grant of the Northern Pacific right of way. No

different result will be reached if those limitations

are disregarded, and the right of way is regarded

as being held upon the same tenure as that upon

which any railroad right of way, however acquired,

is held. Neither will it be if we take the decisions

which complainants' counsel cite in their aid as the

text for our argument.

A nation wide policy, declared in the decisions

of every court in the land, forbids railroad com-

panies doing any act which will destroy or impair

their power to serve the public unless under com-

petent legislative sanction. No legislative sanction

can be found for any railroad company within

the State of Washington dedicating its right of

way longitudinally for street purposes. No author-

ity and no evidence but common sense is needed to

demonstrate that such a dedication if covering the

entire right of way is destructive to, or at the

least must seriously impair, the power to serve

the public.
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In the case at bar, Railroad Street, with its width

of 225 feet, covers every track used by the Northern

Pacific in handling its transcontinental and local

traffic through and into Spokane, and in serving

a large portion of the wholesale business of the

teity. If it is a street, it is open to all forms of

street travel, and the City of Spokane may author-

ize street car operation upon it, and use it for

all other urban street purposes; for sewers, water

and gas pipes, telephone, telegraph and electric

light poles or conduits. Transcontinental, local, and

switching trains must adapt their movements to

all these street uses. The city, too, m.ay regulate

the movement of the railroad traffic in tlie many

ways which are permissible under the police power

when a railroad is permitted to maintain its tracks

in a street ; even to forbid the use of steam locomo-

tives thereon (96 U. S. 521; 227 U. S. 559), or to

cut down the trackage to a single track (166 U. S.

673). Complainants' counsel do not question this,

saying (brief, p. 67) that the reservation of the

right to use Railroad Street for railroad purposes

"cannot be construed to mean any use to which

the Company may see fit to put the street," but

only such as is "consistent with the maintenance of

the street as a street," and that the use should be

(p. 69) "confined to the tracks shown on the town
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plat," i. e., the main track aud two sidings, about

700 feet in length, extending between Monroe and

Post streets.

So far as the Northern Pacific service is con-

cerned, then, Spokane must turn back from the

present day city of 125,000 people to the little fron-

tier village of 1881. It must take a position in-

ferior to that of an}^ siding, flag or water station on

the Northern Pacific S3^stem, for no present day

transcontinental passenger train, not to speak of

the half mile or longer freight trains now so com-

mon, could stand on one of the short sidings shown

on the plat. The constantly increasing traffic of

the Northern Pacific has made double tracks neces-

sary through all the larger towns on its line and

for a goodly number of miles on each side their

limits; not for switching purposes, but that the

trains being run over the line may not be unduly

delayed. Through the City of Spokane, and for

many miles on either side of it, the line is double

tracked. If complainants are sound in their con-

tentions, all this work must come out through the

heart of the city, and tiie trackage of the road

i-educed to a single track with two little inutile

sidings, and even this must be used under the

thousand embarrassments, harassments and hamper-

ings which render the practical operation of a steam
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railroad over a city street impossible.

The decisions upon which complainants' counsel

most rely to establish the power of a railroad

company to so deal with its right of way as to

bring about such a result forbid it. They were

cases where one railwa}^ company had granted

another railway company the right to use its tracks

for railway purposes, the grant being surrounded

by such limitations upon the use as to retain the

control of the tracks in the grantor company and

prevent any undue hampering of its operations.

Subsequently the grantor company sought to avoid

the grant, not because its operations were ham-

pered by the use granted to tlie other company,

but because it feared that at some time in the

future they might be. A fundamental and radical

distinction between the cited cases and the case at

bar is apparent in the mere statement. In the cited

cases, the tracks were not granted for a different

use, nor did the grantor surrender its dominion

and control over them. Here both such conditions

would be present should the dedication be upheld

to the extent for wliich compLainants contend. This

patent distinction was in the mind of tlie great

judges from whom counsel quote. Said Judge

Brewer concerning the contract there claimed to

be ultra j'irrs in a part of his opinion whicli counsel
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did not quote:

"It clearly will not operate at present to

disable the Pacific from discharging its duties.

Wliile the Rock Island is let into possession and
use, the Pacific is not put out of possession

and use. There is no surrender of the exclusive

use of any portion of the Pacific's Line. It

remains in the undisturbed possession of every

mile of its track; can operate all its trains,

and discharge all the duties which it owes to

the government or the public." A different

question would arise if it had attempted hy
tJiis instrument to dispose of the full possession

of the same length of its track.

(The italics are ours.)

Chicago, etc., Co. v. U. P. R. Co., 47 Fed., 23.

And again:

"In the case at bar, as we have seen, the

contract is not one for the dispossession of

the Pacific Compa^ny from the use of its tracks

or other facilities. It is not one disabling it

from discharging its duties. It is simply one to

coin into money, for its benefit, the surplus

use of a part of its property. Can it be that

such a contract is beyond the powers implied
by the grant? Concede that, under the power
to lay out, construct, and operate a railroad,

it is not authorized to build tracks for the pur-

poses of sale or lease, but when discharging
its duties it builds tracks for its own use, and
uses them, if all the use it can make is limited,

and there be a large amount of surplus use,

upon what reason can it be adjudged that that

surplus use must necessarily lie idle? It is a

thing of value. It may be, as it is done by
this contract, coined into money. What right or
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interest of the government or public is preju-

diced thereby? If a railroad company builds

a depot which is larger than its present needs
require, may it not rent one room, and receive

profit therefrom? Or must it, because it is

not authorized to build buildings for rent, let

that room remain vacant until the increase of

its business requires its use ? The Pacific Com-
pany may not build tracks for the purpose of

leasing them, but it must have at least one track
for the passage of its own trains. If its trains

do not fully use that track, as in this case they
do not, it has a surplus of use, which is of

value, and which it may make profit out of in

any manner not inconsistent with its duties

to the public and its obligations to the govern-
ment. I think it may be laid down as a general
proposition that a corporation which, in its dis-

charge of the duties imposed by its charter,

acquires property which it m.ust have for its

own uses, mav, if there be a surDlus u?? of such
property, make a contract for the disposition of

such surplus use in any manner not inconsistent
with the purposes of its creation. So I conclude
that neither of the three objections is well taken,
and hold that the contract is not tdtra vires."

Of this same case it was said in the Supreme

Court in the outset of the opinion

:

"The general rule is that a contract by which
a railroad company renders itself incapable of

performing its duties to the public or attempts
to absolve itself from those obligations witliout

the consent of the State, or a contract made by
a corporation beyond the scope of its powers,
express or implied, on a proper construction of
its charter, cannot be enforced, or rendered
enforceable by the application of the doctrine
of estoppel. Thomas v. Bfdlroad Co., 101 U. S.
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71; Central Transportation Co. v. Pullman Car
Co., 139 U. S. 24.

U. P. R. Co. V. Chicago, etc., Co., 163 U. S.

581.

The court thereupon entered u]3on a consider-

ation of Congressional legislation with respect to

railroad development in the west, from which was

deduced a ''great policy in favor of continuous

lines" and found "effectuation of that policy" in

such contracts as that under consideration. Then:

"We are of opinion that it was within the

powers of the Pacific Company to enter into

contracts for running arrangements, including
the use of its tracks, and the connections and
accommodations provided for, and we cannot
perceive that this particular contract was open
to the objection that it disabled the Pacific
Company from discharging its duties to the
public. By the contract the Pacific Company
parted with no franchise, and was not excluded
from any part of its property or the full en-

joyment of it. What it agreed to do was to

let the Rock Island into such use of the bridge
and tracks as it did not need for its own pur-
poses. This did not alien any property or right

necessary to the discharge of its public obliga-

tions and duties, but simply widened the extent
of the use of its property for the same purposes
for which that property was acquired, to its

own profit so far as that use was concerned,
and in the furtlierance of the demands of a
wise public policy. If, by so doing, it may
have assisted a competitor, it does not lie in

its mouth to urge that as rendering its contract
illegal as opposed to public policy. Ability to
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perform its own inunediate duties to the public

is the limitation on its jus disponendi we are

considering, and that Ihnitation had no appli-

cation to such a use as that in question."

These cases, surely, are more than negative au-

thority against the power of dedication which com-

plainants here seek to uphold. They sustain a

contract by which a railroad "widened the extent

of the use of its property for the same purposes

for which that property was acquired" while not

surrendering its dominion over such property or

interfering with its ability to duly serve the public,

but by more than necessary implication deny the

validity of a contract by which a railroad company

should attempt to wholly surrender dominion over

its property which is devoted to a public use and

give it over to another and paramount use which,

though public in its nature, was wholly different in

character from the use for which the property was

acquired; not only different in character, but ut-

terly incompatible with the use to which it was

first devoted. All these conditions are present in an

attempt to dedicate the right of way of a great

transcontinental railroad through the heart of a

large city to street uses, else reason and authority

have lost their sway.

AYe submit, therefore, that whether judged from

the standpoint of the purpose and unplied limita-
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tions of the Congressional grant, or from that of

the general policy governing all railroads, the

dedication sought to be upheld must fall.

It is insisted that the question of the power of the

Northern Pacific Railroad Company to dedicate

its right of way to street uses must be determined

in the light of conditions as they were in 1881, and

not as they were in 1913, and that as the company

could have handled all the business it had to take

care of in 1881 through and in the village of

Spokane Falls, notwithstanding the dedication, con-

ditions as they are at the present time will not be

considered to invalidate the dedication.

If the limitations upon the Northern Pacific

right of way grant are as we claim them to be, it

certainly makes no difference which period is held

to be the proper one from which to study the ques-

tion of power of dedication. As we have before

stated. Railroad Street covered the center of the

right of way, and the main track of the road was

in the center of the street, in 1881 as well as in 1913.

Unless all the authorities we have heretofore re-

ferred to grossly err, the dedication of a railroad

right of way to street uses is to divert it to another

and foreign use; a thing it was utterly beyond the
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power of the Northern Pacific Railroad Company

to do with its right of way, no matter when at-

tempted or what the conditions were when it was

attempted. But if complainants' theory is sound,

and the railway company could make any dispo-

sition it chose of its right of way within the limit of

its power to properly serve the public, it makes a

great deal of difference whether 1881 or 1913 is

fixed as the time from which to determine the

validity of the dedication. And if we must accept

complainants' theory as sound that the power to

dedicate must be measured by the ability of the

company to discharge its public duties, it is mani-

fest that present day conditions must be regarded.

When the dedication was made, and for years

afterward, Spokane Falls was a village, chiefly

existing upon paper. People traveled around over

vacant land, whether streets, lots, or railroad right

of way, as their convenience dictated. As the vil-

lage grew to a town and from town to city, and

streets were graded and improved, travel began

to follow the lines of the streets. Durina: that

period of growth, the business of the railroad com-

pam^ grew. As more track room was needed, addi-

tional tracks were laid, without let or hindrance

from any one. Wliolesale houses, even, great brick

buildings, were built in what is now claimed to be
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Railroad Street, under license from the company.

The street, in a word, was never used or imx)roved

as a street, the city never exercised or attempted

to exercise any authority over it as a street, and the

company used it as its private property just as it

did any other part of its right of way. The so-called

dedication, then, was a mere paper dedication, which

in no way interfered with the actual occupation and

use of the dedicated strip by the company as it

chose. A dedication was first claimed, and the

railway company's dominion over the dedicated

strip was first sought to be interfered with, when

this suit was brought. Now^ if, as claimed by

complainants, the power to dedicate must be meas-

ured by the railway company's need to use, the

need must be determined when first the courts are

called upon to declare the dedicatory power. It

were too absurd to look back to the conditions in

1881 and say the needs of the company were then

so small the dedication would have been upheld

had it been called in question, consequently such

conditions must govern in determining the power

now, when for the first time its measure must be

ascertained.

And this brings us naturally to another of com-

plainants' contentions. In the Chicago S Bock

Island-ZTnion Pacific case. Judge Brewer on circuit
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(47 Fed. 16), and the Supreme Court when tlie case

reached it (163 U. S. 564), said that if the contract

which was there upheld under the existing condi-

tions should, because of changed conditions, impair

the ability of the grantor railroad company to

properly serve the public, a court of equity could

grant relief, even to the extent of abrogation of the

contract. Counsel recognize that the principle there

declared would justify refusing effect to a dedica-

tion such as that in question in a proj^er case, but

say no such case is here presented because the

railway company has not come into equity seeking

relief and as a condition thereto offering to do

equity.

Counsel seem to forget what their clients' com-

plaint is and what the relief they seek. They com-

plain that a dedication was made which the dedi-

cator has denied, and that the City of Spokane,

the representative of the public for the purpose

of accepting the dedication and making use of the

dedicated strip, has not merely acquiesced in tlie

denial but has actively aided and abetted the diver-

sion of such strip from the purposes for which it

was dedicated by the adoption of an ordinance

which, if acted on, will render it impossible, finally

and irretrievabh^, to use the strip for street pur-

poses. The relief prayed is, in effect, specific
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performance of the dedicatory contract through

the medium of enjoining the use of the dedicated

strip for other than street purposes. Now we had

supposed that it was fairly well settled that a

plaintiff could not obtain equitable relief unless

he made a case therefor measured by equitable

principles, and that a court of equity would never

enforce a contract which was unconscionable or

opposed to public policy. Whatever the dedicatory

contract might have been in 1881, it is beyond per-

adventure that to give effect to it now to the extent

claimed by complainants, or at all, would be both

unconscionable and contrary to public policy. If,

as complainants urge, the railroad officials did not

foresee the wondrous growth of this country, and

supposed the little frontier village of Spokane Falls

would always remain what it then was, is there in

such ignorance, or at least sad want of foresight,

cause to move a court of equity to specifically

enforce a contract they would not have made had

they dreamed of present day conditions, and the

enforcement of which now must be so disastrous?

More. The dedication was made without thought,

say complainants, that the right of way would ever

be needed for railway purposes. But it is needed,

and sadly needed, for such purposes now, and to

specifically enforce the dedicatory contract will
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greatly impair, if not destroy, the ability of tlie

railway company to discharge its public functions.

This, say the courts, is contrary to public policy.

Since when have courts of equity been willing to

enforce a contract when to do so is to run counter

to public policy?

'

' But whether this contract be absolutel}^ void

as contravening public policy or not, we are

clearly of the opinion that it does not belong

to that class of contracts, the specific perform-

ance of which a court of equity can be called

upon to enforce. To stay the arm of a court

of equity from enforcing a contract it is by no
means necessary to prove that it is invalid;

from time to time immemorial it has been the

recognized duty of such courts to exercise a

discretion; to refuse their aid in the enforce-

ment of unconscionable, oppressive or iniqui-

tous contracts; and to turn the party claiming

the benefit of such contract over to a court of

law. This distinction was recognized by this

court in Cafhcnrt v. Bohinson, 5 Pet. 264, 276,

wherein Chief Justice Marshall says: 'The
difference between that degree of unfairness

which will induce a court of equity to interfere

actively by setting aside a contract, and that

which will induce a court to withhold its aid,

is well settled. 10 Ves. 292; 2 Coxe's Cases in

Chancery, 77. It is said that the plaintiff must
come into court with clean hands, and that a

defendant may resist a bill for specific per-

formance, by showing that under the circum-

stances the plaintiff is not entitled to the relief

he asks. Omission or mistake in the agreement,
or that it is unconscientious or unreasonable,

or that there has been concealment, misrepre-
sentation or anv unfairness, are enumerated
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among the causes which will induce the court
to refuse its aid.' This principle is reasserted
in Ilennessy v. Woolworth, 128 U. S. 438, 442,
in which it was said that specific performance
is not of absolute right, but one wliich rests

entirely in judicial discretion, exercised, it is

true, according to the settled principles of
equity, and not arbitrarily or capriciously, and
always with reference to the facts of the par-
ticular case. Willard v. Tavlor, 8 Wall. 557,

567; Marble Co. v. Ripley, 10 Wall. 339, 357;
1 Story's Eq. Jur. sec. 742; Se^Tiiour v. Delan-
cey,

6*^ Johns. Ch. 222, 224; White v. Damon,
7 Ves. 30, 35; Radcliffe v. Warrington 12 Ves.,

326, 331."

Pope Mfg. Co. v. GormuUy, 144 U. S., 225,

236.

We think if counsel had recurred to fundamental

principles a little more frequently while writing

their brief, they would not have assumed so many

impossible positions.

The only authorities cited by complainant which

in any way militate against the construction we

claun must be placed upon the Northern Pacific

right of way grant are North C. R. Co. v. N. P. R.

Co., 48 Wash., 529, and U. P. R. Co. v. GreeUy, 189

Fed., 12. We are relieved from the burden of

criticallj^ examining these cases by the consideration

that whatever might be the effect of these decisions

if they were accepted as authoritative upon the
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abstract question of the power of the Northern

Pacific to deal with its right of way, they do not

affect the ultimate question presented here. The

Washington case, which permitted another railroad

company to take for its right of way an unused

and unneeded strip from the Northern Pacific right

of way, was decided in accordance with the state

policy which permits one public service corporation

to take for necessary public uses the property of

another public service corporation which is not

devoted to or needed for the public service. The

court thought there was not in the Federal grant

any denial of ''the power of the state to determine

whether the whole of a right of way * * is actu-

ally needed as against the requirements of the public

service which arise with the increase of commerce

and transportation necessities." The Greeley Case

was like in character. Strips of a 400 foot right

of way granted by Congress which had never been

used and it seemed would never be needed for

railroad purposes, were acquired by a city and

another railroad company for street and for rail-

road uses. Such acquirement was upheld upon the

ground that it was acquired "for public and not

for private use"; that the portion ''which en-

croaches upon complainant's alleged right of way

is not now required by the complainant, and, so
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far as is disclosed by the evidence, will not be

necessary in the near future, to enable complainant

to fully and freely discharge its duties to the

public"; and, therefore, complainant was estopped

"from now claiming" as against the other parties

"that it is entitled to the present possession of the

entire 400 foot right of way" (our italics). The

intimation contained in the words above quoted

seems to range this case with the Chicago & Rock

Island-Union Pacific Cases referred to heretofore,

in which event it is probably not so open to criticism

as it would otherwise be. However, it is of no

authority here. We have here no case of a strip

of right of way never used or needed, and which

probably never will be needed or used for railroad

purposes, being diverted to another use. Along

the center of its 400 foot right of way, the Northern

Pacific Railroad Company marked out a strip 225

feet wide which it called Railroad Street. It platted

and sold its right of way on either side of this

strip, and though such action would have been vain

had not Congress seen fit to ratify it. Congress

did see fit to ratify it by the validating act of

1904. It has nothing left for its right of way

through Spokane but this strip. In the center of it

lies, and always has lain, the main track of its road.

That track is now doubled, and in addition it now
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lias on the strip in controversy the secondary tracks,

side tracks and switch tracks which the vastly in- I

creased and ever increasing traffic of the railroad

company requires. So much has tlie railroad traffic ;

along the right of way, and the street traffic across
\

it at the intersecting streets, increased that the city !

(its action, we may concede, jumping with the i

wishes of the railroad company) has ordered a sepa-
i

ration of grades by the filling in of the right of
!

way so as to carr}^ the tracks across the intersecting '

streets above their levels. If Railroad Street is a '

street, not only may not this separation of grades
'

be made and the dangers resulting from crossing
j

streams of railroad travel and street travel at grade '

so be eliminated, but Railroad Street must be
!

I

thrown open throughout its length and breadth to
j

urban street travel of every kind, urban street use
|

of every sort, and urban street regulation of every
j

character. That to do so is to render the operation
!

of the Northern Pacific railroad along it impossible
j

is too patent for argument. Remove the warehouses
i

if you please, restrict switching operations to the
|

minimmn possible in order to adequately serve the '

business which must be served in a city the size of
[

Spokane, and yet it would be impossible to handle
;

the traffic, freight and passenger, through, into and i

out of Spokane, over such a line as the Northern
I
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Pacific in a city street. The case, then, is no more

ruled by the North Coast and Greeley Cases than it

is by the Chicago & Bock Island-Union Pacific

Cases. None permits, and each by more than impli-

cation forbids, the diverting of a railroad right of

way to any use, no matter what its character, which

impairs the railroad use.

III.

Statutory Dedication.

The laws of Washington Territory, Code of 1881,

governing the platting of townsites and additions,

and the dedication of streets thereover, in effect at

the time Railroad Addition was platted, read as

follows

:

"Any person or persons, who may hereafter

lay off any town within this territory, shall,

previous to the sale of any lots within such
town, cause to be recorded in the recorder's

office of the county wherein the same may
lie, a plat of said town, with the public grounds
(if any there be), streets, lanes and alleys, with
their respective widths properly marked, and
the lots regularly numbered, and the size stated

on said plat.

"Every donation or grant to the public, or

to any individual or individuals, religious so-

ciety or societies, or to any corporation or body
politic, marked or noted as such on the plat of

the town, or wherein such donation or grant
may have been made, shall be considered, to

all intents and purposes, as a quit claim deed
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to the said donee or donees, grantee or grantees,

for his, her or their use, for the purposes in-

tended by the donor or donors, grantor or

grantors, as aforesaid.

"Every person hereinafter laying off any
h)ts in addition to any town, shall, previous to

the sale of such lots, have the same recorded
under the like regulations as are provided for

recording the original plat of said town, and
thereafter the same shall be considered an addi-

tion thereto.

"Every person whose duty it may be to

compl}^ with the foregoing regulations shall, at

or before the time of offering such plat for
record, acknowledge the same before the re-

corder of the proper count}^ or any other
officer who is authorized by law to take the
acknowledgment of deeds, a certificate of which
acknowledgment shall be, by the officer taking
the same, endorsed on or annexed to such plat

and recorded therewith.

"All streets, lanes and alleys, laid off and
recorded in accordance with the foregoing pro-
visions, shall be considered, to all intents and
purposes, public highways, and any person who
may lay off any town or any addition to any
town in this territory, and neglect or refuse to

comply with the requisitions aforesaid, shall

forfeit and pay for the use of said town, for
every month he may delay a compliance with
the provisions of this chapter, a sum not ex-
ceeding one hundred dollars, nor less than five
dollars, to be recovered by civil action, in the
name of the treasurer of the county."

§§2328, 2329, 2330, 2331, 2332.

These statutes as amended appear as *S§7831,

7832, 7833, 7835 and 7853, 2 Remington & Ballin-

ger's Code.
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It will be noted that imder these statutes streets

and alleys which are marked upon a plat duly-

acknowledged and recorded are dedicated without

the use of dedicatory language. The statute ex-

plicitly so provides with reference to all spaces

which are marked as or appear to be streets or

alleys, and probably the rule would be the same

with respect to any unenclosed place which might

appear to serve the purposes of, and be intended as,

a park or other public ground, even though not

marked as such upon the plat.

1 Elliott, Roads d- Streets (3rd Ed.), §130.

It follows that so far as dedicatory effect was

concerned, the writing upon the plat of Railroad

Addition added nothing to the effect of the plat

itself so far as the dedication of all the streets

shown thereon is concerned. It must then have been

placed there for some other purpose. What was it?

The writing in question reads as follows:

''The streets shown upon said plat are dedi-

cated to be used by the public until lawfully

vacated, except the strip of land 225.7 feet in

width designated as Railroad Street, which is

reserved for the tracks and use of said Railroad
Company. '

'

Under the conditions appearing here and the rules

of law governing in such cases, no doubt can be

entertained as to the purpose of this writing. Prior
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to the platting of Railroad Addition, the Northern

Pacific Railroad Company had filed its map of

definite location showing its main track, the center

of its right of way, in the center of the strip of

land afterwards indicated on the plat as Railroad

Street. If the decisions of this court and of the

Supreme Court are authoritative, that operated to

fix the right of way so that it embraced the whole

of the strip in controversy. It is true the railroad

company could abandon the right of way, but unless

it did so clearly and unquestionably, the line of

its right of way was fixed finally as to its rights

and those of the public by the filing of the map of

definite location.

N. P. R. Co. V Murray, 87 Fed., 648.

Missouri, etc., Co. v. Cook, 163 U. S., 491.

Nor was the map of definite location the only

thing fixing the right of way of the railroad com-

pany in Railroad Street. It is more than probable

that the road was actualty constructed when the plat

was filed, for Simonson, a civil engineer in the

employ of the Northern Pacific in those days, testi-

fied that he ''first went through Spokane in 1880"

and that "the railroad was completed at that time"

(Record, p. 308). After so many years, probably

nothing but record evidence ought to be accepted as

fixing positively the relation in time of one event
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to another, though Simonson's testiinon}^ is borne

out by the fact that the plat when filed bore tracings

of the tracks and a depot building on Railroad

Street, as though they were already established

there. However, it is not material whether actual

construction preceded the filing of the plat. The

right of way was actually fixed by the filing of the

map of definite location before the plat was made,

or if not, then by the markings upon the plat which

showed the right of way established along Railroad

Street. It is enough for all the purposes of this

question that the railroad company had in one man-

ner or another, or in several fashions, definitely

fixed its right of way along Railroad Street before

it platted Railroad Addition, and that there has

never been any abandonment or surrender of such

right of way unless it was accomplished by such

platting.

Under these conditions, the writing upon the plat

above quoted operated to except Railroad Street

from the dedication to public use which was made

of all the other streets marked upon the plat, so

that no title to nor interest in it passed by virtue

of the dedication which would otherwise have been

made by the filing of the plat and the dedicatory

writing upon it. There was not, as claimed by

complainants, a conveyance of the strip to the public
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the grant. That, of course, is not the case. The fil-

ing of the map of definite location, say this court

and the Supreme Court, fixed definitely and finally

established the right of way of the Northern Pacific

Railroad Company. That right of way was in

existence before the i^lat of Railroad Addition was

filed, and it consequently could not be a new right

springing into existence from the grant and created

by the grant. Under the conditions, however, the

words operated clearly and unmistakable as an ex-

ception. The marking of Railroad Street as it was

marked on the plat and the general dedicatory words

would have operated to convey it to the public,

just as such marking and such words conveyed all

other streets marked on the i^lat. But here came

in the words of exception, whereby there was taken

out a part of the thing (the streets) granted, and

title retained to the excepted thing in the grantor.

This constituted an exception under well established

rules of law, not only under the definitions of the

text writers, but under the cases appearing in the

books.

In State v. Wilson, 42 Me., 9, a way had been

used by the public for some years before the con-

veyance of the land across which it was laid. The

conveyance contained these words, "reserving to

the public the use of the way laid across the same
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from the county road to the river.
'

' Held an excep-

tion of the way from the conveyance.

In Wood 1'. Boyd (Mass.), 13 N. E., 476, a deed

contained this clause,
'

' reserving to the owner of the

estate and others adjoining * * * a right of

passage way over the within granted premises as

specified" in a former deed. This was held to be

an exception of the right of way from the con-

veyance.

In Bridger v. Pierson, 45 N. Y., 601, a way was in

use prior to a conveyance of the land containing the

following clause, "reserving always a right of way

as now used on the west side of the above described

premises for cattle and carriages from the roadway

to the piece of land now owned by R." Held an

exception.

In Whitaker v. Brown, 46 Pa. St., 197, a deed in

fee of land contained this clause, "saving and re-

serving nevertheless for his own use the coal con-

tained in the said piece or parcel of land, together

with free ingress and egress by wagon road to haul

coal thereover as wanted." It was held this was

an exception of the coal from the grant.

In Randall v. Bandall, 59 Me., 338, a deed con-

veying land contained the following clause, "except-

ing the reserve of the four rows of apple trees on
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the north side of the orchard and the land on which

they stand; also so much of the second growth of

ash timber as I shall need for my own personal

use." This was held no reservation, but an ex-

ception.

The gist of the decisions above cited is that wher-

ever land is conveyed with words of limitation upon

the grant referring to something already in exist-

ence and which does not for the first time arise and

issue out of the grant, then the words are considered

to be an exception of the thing referred to from the

grant and not a reservation of a mere right to use

the granted premises, and this regardless of the

form of words which may be employed. In the

case at bar, the Northern Pacific Railroad Company

had established its right of way embracing Railroad

Street before the addition was platted. No other

effect can be given to the language used than an

exception of the strip in controversy from the gen-

eral grant of the streets marked upon the plat to

public use, unless the authorities heretofore cited

shall be held unsound.

The construction of the language in question

which the law demands is equally demanded by

common sense. We shall not follow complainants'

counsel through the mazes of casuistry and refined

distinctions bv which thev endeavor to evade the
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rule of law just stated. The thought is concealed

in varied phrasings, but all the contentions urged

come around to these

:

1. No right of way existed across section nine-

teen prior to the filing of the plat, so the right of

way was a new thing arising out of and because of

the grant.

2. The Railroad Company intended to dedicate

Railroad Street to highway use, merely reserving to

itself the right to use the highway jointly with the

public in a manner not inconsistent with the pub-

lic use.

The first proposition is not true for one very

sufficient reason, that the Cook and Murray cases

stand in the way, and for another, that the plat

itself shows the right of way fixed along Railroad

Street before the dedication to the public became

effective. The second proposition is a mere begging

of the question.

The intent of the dedicator only becomes material

when such intent is in doubt. The intent of the

dedicator can never be in doubt when he has used

language which the law considers apt to express a

certain intent. If apt language was here used to

except Railroad Street from the dedication of all

the other open spaces shown on the plat of Railroad
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Addition so that no title to such street passed either

by the filing of the plat or of the dedicatory words

written thereon, there is no more occasion or right

to inquire into the intent of the dedicator than

to inquire whether by apt words of conveyance

it was indeed intended to convey the estate pur-

ported to be conveyed. Inflexible rules of law as

much forbid resort to extraneous evidence to ex-

plain that which needs no explanation in the one

case as in the other. The distinction between an

exception and a reservation is no mere technicality

of the law, but is an established rule of convey-

ancing by which the courts determine the effect of

a conveyance. But if the question is here supposed

to be doubtful so that resort must be had to extra-

neous evidence to ascertain the intent of the dedi-

cator, then it all points one way, to the intent being

to exclude Railroad Street, the right of way of the

company, from the dedication, so that no title to the

public should pass by virtue of it.

To demonstrate this we invoke first a well

established presiunption, which is that where issue

is joined upon the fact of dedication, the burden of

proof to establish the fact lies upon him who

asserts it, at least where the dedicator or his privies

deny the fact.

"The intention of the owner to dedicate
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must be clear, manifest, and unequivocal."

Shell V. Paulson, 23 Wash., 531.

"The intention to dedicate will not be pre-

sumed, and the clear intention must appear."

Colmnhia, etc., Co. v. Seattle, 33 Wash., 519.

"An intention to dedicate will not be pre-

sumed, but must clearly appear."

Provident Trust Co. v. Spokane, 63 Wash.,
94.

"It is now the settled law of this state that

a railroad company ma}^ dedicate land which
it owns in fee, or in conjunction with the owner
of the fee, land in which it has an easement,
to the public as a highway. Green v. Canaan,
29 Conn., 157. But an intention to do so ought
to be manifest. It will not be presumed; on
the contrary, in the absence of fraud, or conduct
which misleads others, courts will require that

it be clearly and satisfactorily proved."

Williams v. Ry. Co., 39 Conn., 519.

"A dedication is not presumed, but must be
shown by the acts and declarations of the owner
of such a public and deliberate character as

clearly shows an intention on his part to sur-

render his land for the use of the public, and
the burden of proof is on the party asserting

such dedication."

Hogue v. Alhina, 10 L. R. A., 675.

Aided b}^ this presumption, let us look to the

situation of the Northern Pacific Railroad Com-

pany when the dedication was made and see if it

could have intended to dedicate its right of way

unreservedly as a street, save that it would be per-
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initted to maintain its tracks thereon, as shown on

the i^lat, which is what complainants assert was its

purpose.

Complainants introduced evidence tending to es-

tablish that the plat of Railroad Addition was a

standard form, one which was used in platting town-

sites and additions to towns along its system wher-

ever the conditions were similar to those in Spokane

Falls. Knowing the tendency to standardize which

exists among railroad companies in dealing with

their lands, it may be presumed that this was one

of the standard forms of the company. If so, it,

of course, was prepared under the advice of counsel

learned in the law. If we suppose that these counsel

believed in 1881 that the Northern Pacific Railroad

Company could deal with its right of way as it

chose, they nevertheless may not be presumed ignor-

ant of every other rule of law applicable to the

situation, nor may it be presumed that the officials

of the railroad company were blind to the practical

considerations which would influence the situation.

The dedicator knew, then, because the statutes of

Washington territory explicitly so provided, that

the dedication of a strip of land for highway pur-

poses operated as a deed to the land for such pur-

poses, and that it thereby passed from the owner-

ship and control of the dedicator and vested in the
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municipal authorities. It must have known, also,

that the street use would be paramount to railroad

use if a dedication was made, and that the manner

of railroad operation, if not the right to operate in

any manner at all, would rest with the corporate

authorities. It must have known that if it granted

the street to public use, it could not reserve any

right to use it in a manner inconsistent with the

public use. It must have understood the thousand

annoyances, embarrassments and positive obstruc-

tions to railroad operations which were bound to

result from having the main track of a transconti-

nental railroad, with its necessary sidetracks and

depot buildings, in a public highway, even though

that highway was in a small town, and even though

they supposed it could b}^ no possibility ever be

anything but a small town. Every incentive forbade

it to dedicate its right of way, tracks and depot

buildings for street use, and none impelled it so to

act. If, as counsel suggest, an open space along its

tracks then seemed desirable, what need was there to

dedicate such open space as a street in order to se-

cure the advantages of the open space? By leaving

the space where it might be used by the public

with the consent of the company, and with the power

to take it from the public when the needs of the

company should require, it would obtain all the
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benefits which counsel suggest, burdened by none of

the very apparent disadvantages which would result

from the dedication of the space as a street. Coun-

sel, of course, would put the Northern Pacific

officials of those days in an unseeing class which

neither appreciated the possibilities of the country

into which they were constructing the road, nor sup-

posed that conditions would ever change from those

then existing. It might be questioned why it was

then that they were constructing a railroad into

the country, for, clearly, if vast possibilities were

not present, and if they did not anticipate an

extraordinary change in conditions following the

construction of the railroad, the railroad would

never have been constructed. It would be as sensible

to deny to Congress foresight concerning the possi-

bilities of the country and what might be anticipated

with the construction of a railroad as to deny such

foresight to the constructors of the railroad. But

however blind they were to the possibilities of the

future, no reason could have occurred to them for

dedicating the right of way as a street, while every

practical consideration forbade them so to act.

With the ordinary presiunption against the in-

tent to dedicate much strengthened by the obvious

disadvantages of dedicating the right of way to

highway purposes, let us study the language deter-
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minative of this question before passing to the

authorities dealing with analogous cases.

Some effect, as we have said, must be given the

language. It must be presumed, in view of the cir-

cumstances surrounding this dedication, that it was

used understandingly and for some definite purpose.

This definite purpose was evidently to fix the status

of Railroad Street, for there was no occasion to use

such language with respect to any other part of the

plat, all the streets shown upon the plat being dedi-

cated by the mere marking of them upon the plat,

and being furthermore dedicated by the general

granting words written thereon.

Now, what was provided? The streets shown

upon the plat, it is provided, "are dedicated to be

used by the public" except the strip of land "desig-

nated as Railroad Street which is reserved for the

tracks and use of said Railroad Company." Re-

served from what*? Why, plainly, from the use of

the public. Reserved for what purpose *? Just as

plainly, for the uses of the company. How may

such language be construed to express an intent that

it, too, was devoted to the public use, the railroad

company retaining no more than a right to use it

jointly with the public to the extent that its use

would not be inconsistent with the public use? Yet

if complainants' theory is accepted, this language
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must be construed to give the public entire dominion

over the strip, reserving to the company the mere

right to use it for railroad purposes in such manner

as should not interfere with the right of the public

to use it for general public travel.

The language is significant in another fashion.

"The streets shown upon said j^lat are dedicated to

be used by the public * * * except the strip of

land 225.7 feet in width designated as Railroad

Street, which is reserved for the tracks and use of

said Railroad Company." If the strip in contro-

versy was intended to be a street with all the inci-

dents attaching to all the other streets in the addi-

tion, reserving only the right to use it for railway

purposes, why this circumlocution in expression?

Why was it not said "except Railroad Street,"

instead of "except the strip of land 225.7 feet in

width designated as Railroad Street"? If the intent

was that claimed by complainants, why was it not

expressed in simple direct language, "the right is

reserved to use Railroad Street for railroad pur-

poses"? Surely the high officials of the railroad

company and their able legal advisers possessed

sufficient command of the English language to ex-

press a simple thought in plain language. If the

strip marked upon the plat as a street was intended

to be a street, why did they not call it so, instead
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of going around Robin Hood's barn to call it "the

strip of land 225.7 feet in width designated as

Railroad Street," and if it was intended to dedicate

Railroad Street as a street with all the other streets

in the addition, reserving onl}^ the right to use it

for railroad purposes, would it not have been much

more natural to have provided :

'

' The streets shown

upon said plat are dedicated to be used by the public

until lawfully vacated, the right to use Railroad

Street for railroad purposes being reserved."

It may be said that we attach too much impor-

tance to the particular language used, for that the

dedicator may not have considered carefulh^ the

language employed, but have expressed itself in

loose fashion. Such a criticism of our position can

come with no good grace from complainants' coun-

sel, who are insisting so strenuously upon the great

importance which must be attached to the labeling

of the strip in controversy "Railroad Street" upon

the plat. Nor do we think it is justifiable from any

standpoint. We are seeking now to arrive at the

intent of the dedicator by construing its language.

Wliat reason is there for doing violence to this lan-

guage in order to impute to it one meaning when

the natural construction of it gives to it another

meaning? Why not adopt the natural instead of

the forced? Possibly there might be some justifi-
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cation in so doing if the rule of law was that the

dedication was to be presumed, if possible, and

every presumption was to run against the dedicator.

We have seen, however, the rule of law is otherwise.

A¥here the presumption of the law demands a cer-

tain construction, where the situation of the dedi-

cator demands the same construction, and where

the language itself can bear no different construc-

tion unless violence be done it, what excuse can

there be for arriving at a different meaning by

putting a forced and unnatural construction upon

it? Is it not more rational to ascribe to the dedi-

cator the ability to use the English language to

express its intent in natural fashion rather than

to suppose it incapable of expressing itself clearly

and directly?

Turing to court decisions dealing with analogous

cases, we take up first Washington cases, since these

construing the ruling statutes are ruling in so far

as the cases are analogous to the case at bar.

In Bohinson v. Coffin, 2 W. T., 251, the contro-

versy was with respect to a long strip of land eighty

feet in width abutting at one end upon a street at

right angles to it and at the other end upon the end

of a street in direct line with it, and also eighty

feet in width, and upon another street at right

angles to it. It separated two blocks of platted lots.
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The strip was not described as a street, or in any

other way save that it bore the letter "C" It was

held that an intent to dedicate the strip as a street

could not be imputed to the dedicator, though "it

is true that it might well serve as a convenient street

for access to the lots abutting it," and though "the

lots, if it be not a street, are indeed without any

way of approach."

In Columbia etc. Co. v. Seattle, 33 Wash., 513, a

dedication as a street of an open space shown upon a

plat was sought to be established by differences in

markings and other indications. This was held not

sufficient to establish the "clear intention" to dedi-

cate which must appear.

Nearly akin to the case at bar so far as this ques-

tion is concerned is Provident Trust Co. v. Spokane,

63 Wash., 92. There a plat was filed upon which

a street was marked with a strip along one side of

it, apparently separating it from the platted ground,

which was marked "R. R." The legend on the plat

contained proper dedicatory words, as here, and

then: "We reserve, however, the strip of land

twenty feet in width marked 'R. R.' for railway

purposes, also the exclusive rights in all of said

streets to lay down pipes and carry water and gas

through same." It was held that the strip referred

to was not dedicated as part of the street.
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It seems to us that the above case rules the pres-

ent. Railroad Street is no more definitely marked

as a street upon the plat of Railroad Addition than

was the strip "R. R." upon the plat there con-

sidered. The words of dedication were as positive

in the one case as in the other. And if on the plat

of Railroad Addition Railroad Street was referred

to by implication as a street when it was said "the

streets shown upon said plat are dedicated * *

except the strip of land * " designated as Rail-

road Street," like implication appears in the other

plat. There it was provided "we do * * *

dedicate as public highways the streets" marked on

the plat, but "reserve, however, the strip of land

twenty feet in width marked 'R. R.' for railway

purposes." Followed then words purporting to

reserve the right to lay pipes in all the streets,

another inclusion by implication of the 'R. R.' strip

with the streets. The language, too, smacked as

strongly of reservation as opposed to exception as

language could. Yet it was held the whole plat

showed an intention to except the strip "R. R."

from the general dedication to street use. Why shall

not the case rule here?

A plat was filed under a statute substantially like

that of Washington Territory. It showed a block

of ground surrounded by streets, upon which was
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written "this park is reserved from public use, and

title kept in proprietors." It was sought to hold

this as a dedication, but the courts held otherwise.

"To what public use did the proprietors

devote this parcel of land? They say on the

face of the plat: ^This park is reserved from
public use, and title kept in the proprietors.'

This statement is, in effect, repeated in the

acknowledgment. They not only say the title

is kept in themselves, which would have passed
to the county had the square been devoted to

public use, but they say the property is reserved
f]'om public use. Stronger language could not

have been used to show that they did not,

and did not intend to, devote the parcel of

land to public use. This statement completely
overcomes any inference that might have been
drawn had no statement been made, or had
the word 'park,' only, appeared upon the face

of the plat. But the contention seems to be
in effect, if not in terms, that we should
strike out and disregard all this statement
after the word 'park.' We know of no rule

of law, ancient or modern, which gives to

the courts power to deal with contracts in

any such a way. We must take the statement
as a whole; and when that is done it is

shown beyond all doubt that the square was
not, by the plat, devoted to public use."

Ba'ker v. Vanderhurg (Mo.), 12 S. W., 462.

The facts in the cited case are no more conclusive

against dedication than they are in the case at

bar. Here the dedicator first says "the streets

shown upon said plat are dedicated to be used

by the public," then qualifies the grant by
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providing that Railroad Street is not dedicated

to the use of the public, but is "reserved for the

tracks and use" of the dedicator.

A very strong case in this connection is Duluth

V. Raihvay Co. (Minn.), 51 N. W., 1163. Upon

a plat a street was shown. Extending along this

street for its whole distance was a light black

line. Forty feet south of it and running parallel

with it was a heavy black line, thus leaving a

strip forty feet in width along the southerly line

of the street. At one end of the street the light

black line was joined by a cross line with the

heavy black line. At the other end it was left

open. This strip was in no way marked to

indicate its character, and the question was

whether it was intended to be dedicated as a

part of the street, that is to say, whether the

light black line or the heaw black line was the

southerly line of the street. First remarking

upon the principle which rules all cases where

the question of dedication is involved, viz., that

the intention of the dedicator controls and that

in ascertaining that intention every part of the

plat must be looked to and all its parts be given

effect, the court said:

"In construing the plat, as respects the
extent of the dedication thereby made, and
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the extent of the corresponding relinquishment
by the dedicator of his property rights, it

is necessary to consider particularly the effect

of the lines inclosing the narrow strip of
land south of Dock street. The principle,

applicable generally in the construction of
written instruments, which forbids that any
part to which meaning and effect can
reasonably be ascribed shall be regarded as
meaningless, is applicable here; and these lines

on the plat are not to be rejected as evincing
no intention on the part of the dedicator,
and as having no reasonable effect."

Deducing from the whole plat that the dedicator

did not intend to dedicate the strip referred to

as a part of the street, the court said:

"Nor can this inclosed space be deemed
to be a street or public way contiguous to

Dock street, and separated from it only by
an imaginary line. That would make the
northerly line of this strip entirely meaning-
less, and of no effect, unless to conceal or
obscure, not to express, the intention. Nor
is there anything indicative of an intention
to appropriate this tract to any public
purpose other than that of a street. If it

had been so intended, the purpose to which
it was devoted would have been in some way
shown. Yet these lines were drawn, and the
inclosure made, for some purpose connected
with the platting and dedication; and if it

was not to mark this strip as being given for
some public use, it is natural to suppose
that it was to denote that it was intended
for the private purposes of the dedicator,

or to limit the extent of the dedication for
public use. It does not appear what particular
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private use the proprietor intended to make
of it, nor is that necessary. It is enough
that the intention was manifested on the plat,

as we think it was, to reserve or withhold
it from use for streets or other public pur-
poses; or, in other words, not to include it

in the dedication made for such pui^poses."

In Lever v. Grant (Mich.), 102 N. W., 848, a

plat showed a street with dotted lines running

along one side of it between it and lots and blocks

which would otherwise have abutted upon it, the

strip so segregated being marked "private way."

The legend on the plat contained appropriate

dedicatory words of the streets and alleys shown

on the plat, with these words following: "except

the north thirty feet of Custer Avenue, which we

reserve as a private way." It was held that by

such language the dedicators excepted the strip

shown as a private way from the dedication.

Similar in effect is Detroit v. Myers (Mich.),

116 N. W., 621.

For other cases where, under var^dng conditions,

it was held no intent to dedicate appeared, see:

Town of Mt. Vernon v. Young (Iowa), 100
N. W., 694.

McLeo)} r. Iron Worlds (Calif.), 83 Pac,
1082.

Matter of New York, 82 N. Y. S., 417.

Several of the foregoing cases bear squarely
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upon the point of which complainants' counsel

seek to make so much, viz., that if Railroad

Street was not intended to be dedicated as a

street, the lots abutting thereon would be left

without other means of access than the alleys in

their rear. The same condition appears in the

.cited cases, except that in some of them no

means of access to the lots was left, yet this

fact was held not sufficient to establish an intent

to dedicate.

Much is attempted to be made of the so-called

"practical construction" put upon the instrmnent

by the railroad company and the public during

the period for some years after the platting of

the addition, it being claimed that during those

years Railroad Street was used as a street by

the public with the consent of tbe railroad

company. We shall not answer this argument

at length under this head for the reason that

everything which is urged by complainants as

a practical construction by the parties is urged

by them under the next head wherein they claim

a common law dedication of the street by user.

It suffices here to say that the authorities which

we shall cite under the next succeeding head show"

how ver^^ usual it is for railroad companies to

permit the public the use of their lands not at the
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moment needed by them for railroad purposes

for street purposes, it being convenient to railroad

companies and the public alike that the lands

should be so used until the railroad companies

needed them, and it will appear from those author-

ities that the courts have never held such use,

even under circumstances more compelling than

those upon which complainants here rely, to be an

implied dedication. The use has always been

held to be permissive and to vest no right in

the public. It need only be remarked here that

the evidence most overwhelmingly establishes that

whatever use was made of Railroad Street by

the public was the same use which was made of

all other vacant ground in the village of Spokane

Falls, during the period in question, whenever

the convenience of the public required such use,

and that the railroad company permitted it

merely because it then had no use for the vacant

strip, and its operations were in no way interfered

with by the character of use which was made

of it. It will appear clearly, also, that as the

railroad company needed the strip it occupied it

without any question ever having been made

of its right to do so, and that the City of

Spokane has ever recognized the company's right

to do with Railroad Street as its private property

as it pleased.
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We shall reserve for the next liead, also, remark

upon the controversies and litigation in early

days between the people of Spokane and the

railroad company concerning the company's right

to erect buildings in Railroad Street where they

would block the intersecting streets. These show

that the people of Spokane in general, and

complainants' senior counsel in particular, did

not in the '80s and '90s possess the lively imagina-

tion which marks the complainants' testimony and

contention here. Some trifling little incidents

like the inclusion of Railroad Street as the

private right of way of the company in assess-

ment districts created for the purpose of defraying

the expense of paving intersecting streets; its

taxation for general revenue purposes as the

company's property, and the payment of both

special assessments and general taxes thereon, will

also then be adverted to.

Considerable space in complainants' brief is

devoted to the wrong of the railroad company

in labeling Railroad Street as a street if it was

not intended to be a street, it being urged that

intending purchasers would see and be impressed

by the conspicuous designation of the street,

but would not note the script in the corner of

the plat by which the street was excepted from
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the dedication. The legal bearing of this phase

is not pointed out, and we are unable to see

any. However, we suppose if one purchases by

reference to a plat one is bound by all the

information conveyed by the plat, and if one

purchases in view of the conditions appearing

upon the ground one is bound by all the

information which is obtainable tvom a view of

the ground. The plat showed upon its face that

Railroad Addition was platted by the N'orthern

Pacific Railroad Company, and that the tracks

and depot of that company were in Railroad

Street. The ground itself showed the same things.

The Northern Pacific Railroad was something of

a factor not only in Spokane Falls but in the

whole Northwest at that time, and we imagine

that the people of that section were fairly familiar

with the terms of its grant. Whether they were

or no they were charged with notice of it.

"In this case, by act of congress, a strip

of land four hundred feet wide was granted
to the Northern Pacific Railroad Company.
This was not only a public act, but it was a
notorious one. Knowledge of this act must
be imputed to every intelligent person in

communities where the Northern Pacific
railroad is projected. It is a matter univer-
sally noticed and talked about. It is a matter
of common knowledge that the right of way
of railroad companies is not hmited to the
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amount of land actually occupied b}'' their

tracks; and it seems to us that purchasers of

any jDortion of the right of way which was
granted by public statute were put upon inquiry
concerning the equitable title to such land."

Dennis v. N. P. B. Co., 20 Wash., 334.

Every one who purchased lots in Railroad

Addition knew, then, that Railroad Street was a

part of the right of way of the Northern Pacific

Railroad Company, and that the company was using

and intended to use at least a part of it for all

its necessary right of way purposes. This was

certainly sufficient to impress all intending pur-

chasers with notice of the full extent of the

company's rights in Railroad Street. As was

further said in the Dennis Case, supra.

"We have no doubt that they did possess

this knowledge; that they knew that the track

and road bed were there, and that the road
was operated there ; and, having that knowledge,
the law imputes to them the further knowledge
of the true ownership of the land. It was
sufficient, at least, under all the authorities,

to have placed them on inquiry, and such
inquiry would have resulted in the knowledge
that the railroad company was the claimant
and owner of the land in question."

In view of the presiunption in which the law

indulges, and the plain words of exception by

which Railroad Street was segregated from the
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general description of the streets dedicated and

removed from the operation of the grant, we cannot

think there is occasion for or right in the courts

to inquire into the intention of the dedicator.

If it shall be said, however, that there is ambiguity

present, then the intention of the dedicator must

be arrived at, for its intent rules. In ascertaining

that intent, the courts cannot look alone to the fact

that a certain strip of land was by the dedicator

dubbed Railroad Street, and it be therefrom said

that it necessarily was thus made a street. Like

every other instrument from which must be deduced

the intent of the person who executed It, the plat

must be looked at from every side, within its four

corners, and the same effect must be given to

one part of it as is given to any other part.

Duluth 1'. By. Co., 51 N. W. 1163. The court

must look, too, at the situation of the dedicator

and judge from that the likelihood of the one

act rather than of the other. Very cogent m
this connection is the language of Judge Rudkin

in his opinion ordering the dismissal of this case:

''There is no magic in the use of the word
'street.' The entire plat, including the dedica-

tion, must be construed together, and when
so construed it plainly appears that the strip

of land, ill-advisedly designated as a street,

was in fact excepted from the dedication and
reserved for the tracks and use of the railwav
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company. It is no doubt true that the use of

a strip of land as a mere right of way for a
railroad is not entirely incompatible with the
use of the same strip of land as a public street,

but at the same time its use for other legitimate
railroad purposes would be. Furthermore,
such common user is so impracticable and
so hazardous that a court should not readily

presume that it was authorized or intended.

The use made of this strip of land from
1881 to 1889 was but natural under the circum-
stances and was wholly insufficient of itself

to constitute a common law dedication."
(Record, 366.)

In view of these considerations, it is difficult

to see how there may be deduced the '* clear,

manifest and unequivocal" intent of the owner

to dedicate the street which must appear before

the dedication may be declared. Vide Washington

decisions heretofore cited.

Another thought is suggested in complainants'

brief which is refuted with admirable effect in

Judge Rudkin's opinion:

"The sale of lots with reference to the plat

in question does not create an estoppel. For
while the plat showed Raib'oad Street it also

showed plainly that it was not a street in

fact, but was excepted and reserved for the

tracks and use of the railway company. In-

deed it would be far easer to raise an estoppel

against the property owners who have stood

by during all these years while permanent
and lasting improvements were under way at

great expense on property which they now
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lay claim to as a public street." (Record,

367-368.)

Another consideration might have been added

to that referred to in the portion of the opinion

just quoted which operates strongly as an estoppel

against all these complainants whose property abut

upon the intersecting streets, noticeably against

the complainants Turner and Shinn, whose prop-

erty lies for such a distance along Howard Street

on either side of Railroad Street. It appears

from the testimony that all the intersecting streets

in Railroad Addition have from time to time been

improved and finally paved, as city streets are.

Local improvement districts were created to bear

the burden of such improvement and paving, and

Railroad Street where it abutted upon each side

of the intersecting streets was included in the

several assessment districts as the private right

of way of the Northern Pacific Railroad Company,

and it was required to and did pay taxes upon

such portions of what is said to be Railroad Street

as its private right of way, as its part of the

burden of improving and pacing the intersecting

streets. The complainants owning property

abutting upon these streets received the benefit

of such action, for had the municipality treated

Railroad Street as a street, then, of course, the
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Northern Pacific Railroad Company could not

have been called upon to bear any part of the

burden of paving the intersecting streets, and the

burden of such paving would have been by so

much the heavier upon abutting owners. These

gentlemen who are now so concerned because the

City of Spokane does not claim that Railroad

Street is a street were very much pleased when,

to the advantage of their pocketbooks, the City of

Spokane in the past considered Railroad Street

not to be a street, and taxed it to bear the

burden of paving the intersecting streets upon the

theory that it was the private property of the

Northern Pacific Railroad Company. Estoppel

under such circumstances ought to be invoked

against these complainants, if it may ever be

invoked in such a case.

IV.

Common Lrnr Dedication.

The same evidence which complainants' counsel

relied upon under the preceding head as a practical

construction of the plat to establish the dedication

of Railroad Street is relied upon to establish a

common law dedication of the street. It is as

ineffective for one purpose as for the other, not

more convincing for one than for the other.
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The evidence reflects such a condition as one

would expect where there has been such a

kaleidoscopic change in circumstances from 1881

to 1913 as is here apparent. It shows a great

transcontinental railroad, built under the encour-

agement and with the aid of Congress in order

that a vast undeveloped coimtry might be made

accessible and so be populated, constructed through

one of the small villages which were the sole

urban communities along the line of the railroad

at that time. Some of those communities the rail-

road officials undoubtedly expected would grow

into cities, though, of course, they could not guess

for which such fortune was reserved. So in

Spokane Falls, Cheney, Sprague, Ritzville, no

doubt in every other village through which their

line lay, the towns were platted along the right

of way in unifomi fashion. In all those cases

there was reserved a width of 225 feet of the

right of way along the main track of the railroad

which was called "Railroad Street," it being

pro^dded in all such cases that this strip was

reserved for railroad tracks and uses. Tliat strip

was ample for such purposes, as experience has

shown, though the villages grew into cities. In

1881 and for many years afterwards, it was vastly

in excess of the company's needs even in the
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communities which most rapidly grew. During

this formative period, the strip was used by any

person who found it convenient to do so for any

desired purpose so long as such use was not

inconsistent with all the desired railroad uses.

The semi-public use of such strip continued until

it became inconsistent with the railroad use, and

then it was by the railroad company abrogated.

Such use in the communities which did not grow

continues down to the present time. In Spokane

it continued for a number of years, gradually being

decreased as the needs of the railroad company

increased, and being finally put an end to a

number of j^ears ago. Always and ever^^^here

this early semi-public use and the subsequent

resumption of possession by the railroad company

as its needs required has gone forward without let

or hindrance, and without anyone, until the com-

mencement of this action, dreaming that the

railroad company was otherwise than strictly

within its rights in taking possession of the strip

and ou.sting the public use thereof as fast as it

needed it. The evidence goes further than that

and shows that in the minds of the old-timers

who testified in this case, and of some of the

counsel who now urge most vigorously that the

action of the railroad company was unauthorized,
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there was never an}^ thought that Railroad Street

was ever dedicated as a street, either by statutory

or common law dedication, until some lively imagi-

nation suggested the theory now urged. The

conduct of the people of Spokane Falls, and the

conduct of complainants' senior counsel in the early

days, when if it had been dreamed Railroad Street

was a street it would have been most vehemently

urged because then freshest in mind, disprove any

claim which may be made of a street dedication.

Turning now to the e^ddence. In 1881 Spokane

Falls was a village of between 300 and 400 people

(227). By 1889, just before the great fire which

wasted Spokane, it had grown to a population of

about 10,000 (225). It has a population now of

considerably over 100,000. Built in a valley along

a mountain stream, the natural topography of the

townsite varies greatly, some portions being level,

gravelly ground and other portions being extremely

rough and broken with basaltic rock out-croppings.

Wherever these occur, the streets must be graded

before there can be travel thereover. Down to as

late as 1889, though Spokane Falls had then grown

to a town of considerable size, there had been little

grading of the streets. Gandy, complainants'

principal witness, testified "at the time of the

fire in 1889 the town had close on to 10,000, between
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9,000 and 10,000. First avenue had not been graded

at the time of the fire; some grading had been

done on Howard street clear over to Second. I don't

think any of the cross streets had been graded

across the track. Some grading was done on Second

avenue very early. No cross streets had been graded

to the south of the track except Howard" (227-

228). Newbery, called by defendant, testified:

"There were no graded streets in Spokane in 1884.

By 1886, Riverside avenue had been graded some, I

think. I think Riverside was the first graded

street, and possibly Howard. * * * You see,

there were so much of these things wide open, and

the streets were not graded, and it would be pretty

hard to say just where a house was. The only

place where there was a graded street at all was

Riverside avenue" (315).

It may be said in this connection that Second

avenue is the first street south of Railroad Street

and running parallel with it, while on the north

and running parallel with it in the order named

are First avenue, Sprague avenue, and Riverside

avenue. The intersecting streets principally re-

ferred to, running from west to east in the order

named, are Monroe, Lincoln, Post, Mill, Howard,

and Stevens. First avenue was one of the rocky

streets not graded, while Railroad avenue lay along
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one of the level, gravelly strips in the city, and

whatever of rock out-croppings there might have

been there had, of course, been smoothed off in

the grading for the right of way. Testified Gandy

in this connection

:

"First avenue was in the same condition

then. It was full of rock and was not cleared

off for several years afterwards. But Rail-

road avenue not having any rocks in it at

all, was used as the principal street on account
of its being free from rocks. The travel was
principally there on account of its being a
free open street, while First avenue was filled

with rocks" (223).

And again this witness says:

"The railroad right of way all through was
flat, level, and gravellv, no obstruction to travel

in it" (228).

Shinn, one of the complainants, testified:

"They traveled along Railroad Street pro-
miscuously, now on one side and now on the

other. They could not cross over the tracks
except at Howard and Post, the only streets

open. They could not cross over the tracks
very well with a team; a person afoot could.

In traveling along, at times you might be on
Railroad Street, and other times on private
ground. They generally followed the line of

the railroad. They might be on the street

line of the lots or might be on the street line

of Railroad Street, but they were never liable

to be off the right of way because that was
graded—I wouldn't call it graded, but it was
smoothed off so that you could drive along."
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''Mr. Graves: The railroad kept it in better

condition for people to cross to the depot; is

that it?"

"I guess they kept it in better condition
for their own use and not the public. In trav-

eling, sometimes they might be on the street

and sometimes on private ground. They
drove principally on the railroad on the two
lines here (indicating), this was their principal

drive."

As might be expected under the circumstances,

travel was not confined to the streets anywhere

in the village, but followed the line of least

resistance, and this continued until the streets

began to be graded and the building of houses

began to force travel into street lines. The

witness Nash for complainants testified:

"The photograph shown here fairly repre-

sents conditions as they then were—about the

time the railroad came. It shows some level

ground, a lot of rocks and a lot of trees.

People rode and drove where they chose. As
the town grew up and places were fenced,

we were confined to particular places. They
traveled wherever they pleased until they were
forced out. This came to an end in 1887 to

1889. About this time they had been pretty
well confined to streets. There were lots of

rocks and big hum.mocks all around, but not
on the north side of the railroad. There were
some small rocks there, but they did not inter-

fere with travel."

During the early '80s the business district was

on lower Howard street, from Front avenue south



126

(221). Front avenue is not shown upon the plat

of Railroad Addition, and it may be said in

explanation that it is the fifth street north from

Railroad Street, the streets intervening being in

the order named First, Sprague, Riverside, Main,

and Front. The depot building, it will be seen

by reference to the plat, was on the east side of

Lincoln street, three blocks west of Howard

street. Tlie travel from the business district was

dovni Howard to Railroad Street, and then along

it to the depot (220-222). As Mr. Drumheller,

one of complainants' witnesses, said, "As to the

condition of Railroad Street from the time it

was platted down to 1889, practically all the

travel and traffic from the main part of town

went down Howard street to the track, and then

down Railroad Street to the depot, backwards and

forwards" (269). Cook, for the defendant, tes-

tified: "In a business way the center of town

in 1883 and 4 was at Howard and Main. During

these years, in proceeding to the depot we went

up Howard and then down on the south side of

the depot. If we went afoot or horseback we

cut across. The depot was west of Howard. We
went where there was no resistance, and went

that way up to the time of the fire" (316-817).

Not only did the public in traveling from one
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place in the village to another have no definite

route marked, but there was no definite line of

travel along Railroad Street. Testified Gandy:

''All that tier of blocks, like Railroad Street,

was level, flat, gravel ground. There was no
line of demarcation between the north
line of those blocks and the right of way of

the railroad, nothing at all. There were stakes

set by the surveyors in front of our lots. On
the south side people just drove along there

promiscuously, either on the right of way or
on the north tier of blocks where there were
no buildings" (229).

Drumheller, for complainants, testified:

"Up to the fire I think the business center

was not far from Main and Howai^d, that is,

three blocks north of the railroad track. It

centered on north and south streets, mostly
on Howard. In those days there was a little

travel everj^where and anjnvhere on the right

of way; up to the time the town began to

build up thev usuallv went as thev pleased"
(270).

Newbery, for defendant, testified:

"As to travel along the railroad right of

way during the year 188.3 and along there to

1889, anybody went pretty near an3^iere they
wanted to; they traveled along the right of

w^ay and wheneA^er the ears happened to stop

to discharge freight or an}i;hing of that kind
they would drive up to them. It was not a
graded street or anything of that kind, but
we never followed any street when we came
from downtown going home" (313).
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Cook, for defendant, testified:

"From that time to tlie fire we traveled

most an^^vhere. There wasn't any obstruction

an^^where over the country. If there was a
building or a line of buildings we went around
them. There was nothing on this side to

indicate streets much, except Howard, up to

the time of the fire, and after. I lived always
on the hill south of the tracks."

Glasgow, for the defendant, testified:

"As to the condition of the right of way
from the time I came here in '85 there were
no streets; you could drive am^iere except

where the rails were laid. There were really

no streets; didn't know where the streets were.

This was true for several years up to '85

or 6 when Post street was opened through.
Howard street was opened through also be-

fore that. Between 1882 and 5 the railroad

right of way had some warehouses on it on
both sides. As to dri^dng we used to unload
our wheat, the cars would be standing on the

side track and we would drive in and unload
on what we called the team track. These team
tracks were situated between 1883 and 1885
between Howard and Monroe. I don't re-

member how m^ny tracks. The right of way
was not used by the public in general unless

they had business on the railroad tracks;

that was what we used it for. If I were
proceeding from the depot there in 1883 or

4 down to Main and Howard, on foot, or

horseback, I would cut across these different

blocks where Davenport's hotel is being built,

and upon the street, angling through it be-

tween blocks. With a team I would take
the same course. This course of travel ceased

as from vear to vear there would be new
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buildings stuck up somewhere that would
finally throw them around into the street."

The houses which were built along the right

of way, of which so much is attempted to be

made, it develops were insignificant little affairs.

Gandy, defendant's witness, testifying they were

wooden buildings, most of them one story in height,

though one or two were two story buildings (221),

while the witness Thwaite said they were one

and two story buildings, used for lodging houses,

some saloons, fruit stand, lunch counter, etc. (273).

Glasgow, defendant's witness, stated that he

remembered ''a couple of little buildings opposite,

hot-cake joints" (320). The witness Johnson,

speaking of the buildings, said: ''There might

have been a few shacks around there" (343).

The public use of the strip in controversy as

outlined by the testimony above referred to is

clearly not sufficient to establish a highway by

adverse user, for the use shown is on its face

penuissive in character, has no suggestion of

adverse use, and does not possess the requisite

factors of continuity in time and precision and

certainty of travel without which there is no

establishing a street by adverse user. The author-

ities we shall hereafter refer to make that clear,

but before going to them we wish to remark
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upon the practical construction of the situation

by the railroad and the municipality and its

citizens during the whole period from the filing

of the plat down to the present time, for the

evidence in that behalf renders it impossible to

hold Railroad Street to have been dedicated to

highway uses.

Railroad Street is shown on the plat 225 feet

in width. It was occupied at the first by the

main track, two sidings, and the combined pas-

senger and freight depot of the company. Another

building used for a freight warehouse alone was

built on the strip in 1882. As the business of

the company increased, additional tracks were

from time to time put down, no one taking any

account of the periods of construction or where

they were placed. After the fire in 1889, the

company rebuilt its depot buildings in Railroad

Street, put down additional tracks wherever needed,

and because of the destruction of so much of the

warehouse and storage room in the town, used its

cars and tracks largely for storage purposes.

About the same time it began to lease portions

of the strip in controversy along the north side

thereof for warehouse purposes. Such leasing

has continued ever since as fast as it could

secure applications for that purpose, and at the
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present time the north 100 feet of Railroad Street,

as it was platted, is occupied solidly by large brick

wholesale and ware houses, leaving but 125 feet

of the original 225 which is used for railroad

operation. These buildings cover ''a good por-

tion" of "a well defined private way" which

Gandy testified once was in Railroad Street (229).

It is not i^retended that any objection was made

by the municipality or the public generally to the

company occupying Railroad Street as it pleased

with its tracks or buildings. The only objection

ever made, as will be noted later, was to the

company constructing permanent buildings on

Railroad Street across the intersecting streets.

In the examination of witnesses and in their

brief, complainants' counsel euphemistically refer

to the laying of tracks on the street wherever the

company pleased and to the erection of permanent

buildings upon the street as "encroachments"

thereupon. We suppose the term which may be

applied to these acts will not greatly alter their

character and effect. Here is a strip of land

which it is endeavored to establish as one of the

principal streets of Spokane from the birth of

the place, and it appears that the railroad com-

pany has from the beginning occupied the so-called

street with tracks and buildings as it pleased, and
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has used it for any other railroad purpose it

chose without objection from municipality or

individual. Something more than euphemism is

required to deprive such acts of their determinative

effect.

It is said the railroad company never obstructed

the use of the street or gave any intimation that

it was not a street just as were all the other

streets in Railroad Addition. The construction of

a passenger and freight depot in the so-called

street in 1880 or 1881 of a freight depot in 1882,

of tracks whenever and wherever desired, of new

depot buildings after the fire, the use of the

street for storage purposes as desired, and the

building up solidly of 100 feet along its north

side for its entire distance with great brick

buildings, would seem something of an obstruction

of it for street uses and a slight intimation that

the railroad company did not consider it to be

a street. Furthermore, the witness Cook testified:

"With the exception of one warehouse on
the south side of the track, prior to the fire,

there was nothing to hinder people from
driving along the south side of the track from
AVashington street west for several blocks, and
they did drive there. I did not travel that

way myself very often after I was told not

to. A man named Pond, who was roadmaster,

stopped me once some time in 1883 or 84. I

was down at the warehouse T have just re-
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ferred to, on the south side near Post and
Mill. I was going down there to haul some
machinery. I went in there because it was
handy. The machinery was pretty heavy to

lift, and I didn't want to take it through the

;

warehouse. Mr. Pond saw me before I got

away with it. He made me drive around the

warehouse and take it through—^take it out

of the back end of the warehouse, instead of

the front" (318).

This too would seem a slight intimation from

the railroad company that its right of way was

not a street which the public were free to use

as they pleased.

There seems, likewise, to have been a remarkable

consensus of opinion on the part of mimicipality,

citizens, and railroad that it was not a street.

The acts of early days convict some estimable

gentlemen of considerable forgetfulness, appar-

ently, when they now testify as to what was

understood then. The increasing business of the

company necessitated the construction of a freight

warehouse in 1882, as above remarked, which was

planned to be constructed in Railroad Street and

across Post Street, one of the intersecting streets

of Railroad Addition. The work was objected

to by the people of Spokane, not because the

building was on Railroad Street, but because it

was across Post Street. Testified Johnson, one of
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complainauts' witnesses, who constructed the

building :

"The reason I know the foundation for the
freight depot was built across Post Street
is because a committee of citizens of Spokane
stopped me from building; said I was building
across the street; and I telegraphed to

Sprague, and they made me take thirty feet

off that and put it on the east end. That
moved it east of Post Street—cleared the
street.

'

'

It is rather remarkable that if the people of

Spokane in 1882 believed that Railroad Street

was a public highway, the same objection w^as

not made to putting the freight building in the

middle of that street that there was to the placing

of it in the middle of Post Street.

No further controvery arose concerning the rail-

road company's right to use Railroad Street as

it pleased until several j^ears after the fire of

1889. A new freight depot was built two blocks

long, reaching from Howard west to Post.

"We objected very seriously to obstructing
Mill Street * *

*
' They never took it down

until the court compelled them to" (Gandv,
231).

Upon these objections there followed in 1892

the litigation between the Xorthern Pacific Rail-

road Company and the City of Spokane which

is reported in 52 Fed., 428; 56 Fed., 915; 64
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Fed., 506. The nature of the conflicting claims

which occasioned that litigation is thus stated in

52 Fed.

:

"The complainant, for the transaction of its

freight business at the city of Spokane, has
in use a cheaply constructed wooden ware-
house, situated within the limits of its right

of way. This structure was only designed
for temporary use, and was hastily built imme-
diately after the conflagration which occurred
on the 4th of August, 1889, and is upon the
site of the freight depot theretofore in use,

and which was consumed in said conflagration.
There is a controversy between the railroad
company and the City of Spokane 8S to the
title to part of the ground covered by said

warehouse, the railroad company claiming that
its title is perfect, and the city claiming that,

by act of the railroad company, part of the
ground covered by it was dedicated to the
public for a street; that it is an obstruction
of a public street, and therefore a nuisance,
and on that ground the officers of the cit}^

propose to tear it down, and also to prevent
the railroad company from erecting a new
freight depot covering any part of the ground
within the limits of the alleged street."

The controverted points were thus enlarged

upon in the 56th Fed. when the final decree was

rendered below:

"The question in the case is whether Mill
street in the City of Spokane is a continuous
thoroughfare across the right of way of the
Xorthern Pacific Railway, or across Railroad
street, in which the tracks of said railway are



136

laid, or whether said Mill street is interrupted
so that the area within the lines of said street

extended across the right of way is private
property, to which the Northern Pacific Rail-
road Company has the exclusive right." * * *

*'Said plat shows Mill street extending
continuously across Railroad street, and the
evidence in the case shows the same to be a
continuation of Mill street in the original

town. * * *

''There is no rule or reason to support the
contention of the complainant that by the
inscription on the plat an exception is made
of Railroad street, so that the streets at right

angles therewith terminate at the margins
thereof. The marginal lines of Railroad street

upon the plat are not extended across the
intersecting streets. The area of the inter-

section of the two streets appears to be as

much a part of Mill street as of Railroad street,

and there is nothing upon the plat indicating
an exception or reservation of any part of
Mill street, nor of an intention that said area
should not be a place for people to cross
the company's right of way and tracks. * * *

"I assent to the proposition that the cor-

poration cannot lawfully dispose of its right
of way granted by congress, so as to defeat
the purpose of congress in making the grant.

But certainly the railroad was intended to be
a public benefit and aid to the development
of the country, and not to be a barrier. It

was contemplated that towns and cities would
grow up along its line and that the coming
and going of people to and from the com-
pany's depots and stations, and the transaction
of business there, would necessitate the location
of streets crossing the right of way. The
grant is sufficiently liberal to admit of such
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crossings without crippling the railroad or
impairing its usefulness. I think that the
dedication of the streets in Railroad addition
cannot be held to be ultra Adres, consistently
with a reasonable construction of the act

creating the Northern Pacific Railroad Com-
l^any. Its officers have not so construed
the franchise in transacting the company's
land business. When the plat was made,
Spokane was but a prospective city, and ener-

getic people have since made it an actual city,

covering a large territory on both sides of

Railroad street. To now cut the city in twain
by decreeing that the right of way is, in

contemplation of law, a wall without gates or
passageways, would be the perpetration of a
monstrous wrong. The necessities of the com-
pan}^ do not require this."

They were stated thus in this court:

"The Northern Pacific Railroad Company
brought a suit against the City of Spokane
and others to restrain and enjoin the defend-
ants from laying out and extending a certain

street known as 'Mill Street,' over and across
the right of way of the complainant's railroad
in said city. The bill alleges that by virtue
of the act of congress approved Jul}^ 2, 1864,

entitled 'An act granting lands to aid in the
construction of a railroad and telegraph line

from Lake Superior to Puget Sound, on the
Pacific Coast, by the Noi^thern route,' and
the several acts amendatory and supplemental
thereto, there was granted to the complainant
a right of way throuc^h the public lands, to

the extent of 200 feet in width on each side

of its road, wherever it may pass through the
public domain, and that there was further
granted to the complainant for aid in the
construction of its road, among other lands,
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section 19, township 25 N., range 43 W., upon
which that portion of Mill street in contro-

versy in the suit is situated; that since the

construction of the complainant's road, and
for more than eight years prior to August
4, 1889, the complainant maintained its freight

station building on that portion of its right

of way lying north of its track in said section

19, covering the land in controversy, and that
on or about said last-named date tlie freight

sheds and freight station l)uildings were de-

stroyed by fire, but that within a few days
thereafter the complainant rebuilt the same,
with the Ivuowledge and acquiescence of said

city and its officers; that the said city claims
to have some right or interest in the ground,
and the right to occupy the same as a street,

but that the city has no right thereto, and
has taken no steps as required by law to

authorize its occupation thereof for any pur-
pose, but that the said city, through its council,

has declared its intention to summarily tear
down and remove said buildings, and to open
the said Mill street across the complainant's
premises. The defendants answered, in sub-
stance, that the complainant had dedicated said
strip of land to the public as a street on
the 20th day of January, 1881, and that the
public had continuously used the same from
that time. * * *"

Commenting upon the evidence, this court said

further

:

"The evidence is that about the yenr 1880
or 1881, after the towm of Spokane had been
laid out and platted by the original townsite
proprietors, the railroad com"nanv laid out
what is known as "Railroad Addition," adja-
cent to the original town, and, by agreement
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with the original townsite proprietors, made
the streets of the addition conform to those

of the original town, continuing the streets

and the names thereof through the addition
and across the right of way, and thereupon
filed a plat of the addition, upon which its

right of way was designated as 'Railroad
Street,' and certain streets were platted as

crossing the same, among which was Mill

street. There is no indication upon the plat

that it was the intention of the railroad com-
pany to close Mill street where the same
crosses Railroad street, but, on the contrary,

the lines of the plat show Mill street to be
open across Railroad street. In the words of

dedication which accompany the plat, however,
the railroad company used the following lan-

guage :

" 'The streets shown upon said plat are

dedicated to the use of the public until vacated,

except that strii^ of land, 225.7 feet in width,
designated as 'Railroad Street,' which is re-

served for the tracks and uses of said railroad

company.

'

"It is contended that the words of reserva-

tion concerning Railroad street operate to

except from the dedication all the land con-

tained within the north and south lines of

that street, and to cut in twain the streets

which upon the plat are indicated as crossing
the same. It is obvious that the plat and the
words of dedication are to be construed to-

gether in arriving at the intention of the
dedicator. With this rule of construction in

view, it is clear that Railroad street is reserved
from dedication to public use, so far as it

is necessary to be retained for the tracks and
uses of said railroad company, but that at the
same time, and coexistent with the reservation,

the compan}^ has granted by its dedication to
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the public the easement to cross its tracks and
right of way at certain fixed and designated

points ; namely, at the streets which are marked
as crossing the same. If it had been the

intention of the company to withhold from
the public the right to cross its Railroad
street by the streets which intersect it at right

angles, that intention could have been readily

expressed, either in words or by lines drawn
in the plat to close the cross streets at their

point of intersection with the lines of Railroad
street. The action of the company from the

time of laying out Railroad addition is in

harmony with this interpretation of the

dedication. The evidence is, that the cross

streets, including Mill street, Post street,

Howard street, and others, were used by the

public from the time the plat and dedication

were filed; that the railroad company expressly

admitted the rights of the public in Post
street where it crosses Railroad Street, by
removing therefrom, at the dem^and of the

city, a building then in course of construction,

which encroached upon the lines of the

street."

These several opinions show in such fashion

that the fact cannot be gainsaid that it was

alleged upon the one side and admitted by the

other in that litigation that Railroad Street was

the private right of way of the Northern Pacific

Railroad Company, and that the case turned

wholly upon the question of whether the railroad

company had power to dedicate Mill street across

the right of way, and if it had such power,

whether it had done so. Here is a practical

/
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construction of the effect of the platting of

Railroad Addition of convincing force. The

litigation arose when all the facts connected

with the platting of Railroad Addition and the

understanding of the railroad company and of

the citizens of Spokane with respect to the

character of Railroad Street, whether it was in-

deed a public highway, or the private right of

way of the railroad company, were freshest in

the minds of everyone. The railroad company

was not only asserting its right to put a pev-

manent building in the center of Railroad Street

on the ground that Railroad Street was its pri-

vate right of way, but it was denying, upon the

same ground, the right of the public to even

cross Railroad Street upon one of the intersecting

streets. The litigation was one which was bound

to arouse great interest, as a controversy between

a municipality and a railroad company over the

blocking of a street by a railroad company always

does. Furthermore, the testimony of Johnson

concerning the protest which was made by a

number of citizens in 1882 against building a

freight warehouse across Post street, and the

testimony of Gandy as to the objections which

were made to the building of the warehouse across

Mill street, which caused the litigation imder
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discussion, show that the people of Spokane

generally were interested in the litigation and

observing its course. Also, the senior counsel for

complainants in this case was the senior counsel

for the City of Spokane in that case. He came

to Spokane in 1884, as his testimony in this case

shows, and he says that when he came and for

several years after, until the time of the fire at

least, Railroad Street was much used for public

travel; a street, he considered it. Now in 1892

the platting of Railroad Addition was as effective

as a dedication of Railroad Street to highway uses

as it is today. In 1892, also, if complainants' counsel

are now sound in their views. Railroad Street

had become a highway by user irrespective of

any question of statutory dedication. Why were

the points now so strenuously insisted upon not

suggested then? Everything had then been done

which could be done to make of Railroad Street

a public highway. The use of the street by the

public, whatever its character, was fresh in the

minds of the city's counsel and of the people of

Spokane who were urging on the litigation. Can

it be that time was required to sharpen the ob-

servation of these pioneer citizens of Spokane so

that they can see clearly through the mist of years

that concerning the nature of the public use of
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Railroad Street and its consequent devotion to

public highway purposes which was not apparent

at the time'? Can it be, also, that time was

required to ripen the faculties of the distinguished

gentleman who appeared for the city in that liti-

gation and for the complainants here so that legal

points which were then not discernible now

stand forth the palpable truths he asserts them

to be? Some such explanation must be found,

else it must be said that that litigation, standing

alone, is conclusive against the claim now made.

In that litigation, both parties assumed that

Railroad Street was the private right of way of

the railroad company, and the sole question pre-

sented in that case by pleadings and evidence was

whether Mill street had been opened across it.

If at that time it had even been supposed by

anyone that Railroad Street was itself a street,

that would have been made the prime question in

the case, for if it was a street, all the wrangle

over the effect of the dedication of Mill street

would have been idle.

In our discussion of the Mill street litigation

and of the position taken by the city's counsel

in that case, we have been guided entirely by

what appears in the several opinions in which

the issues were stated. The opinions rendered
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in that litigation seem to indicate clearly that

the City of Spokane did not contend that Railroad

Street was a public street, for if such a contention

had been made, we assume that the lower court

or this court would have noticed it somewhere in

their opinions, and if it had been urged would

not have made the case to turn upon the question

of whether Mill street was dedicated across Rail-

road Street. If reference to the briefs in this

court should show that the point was urged upon

the courts, then we tender our most profoimd

apologies to Judge Turner for having suggested

that he was not, in 1892, gifted with the same

clairvoyance for legal points that he possessed

in 1913. He will Imxe to take whatever of

comfort there may be in such apologies, however,

with the knowledge that if the question was raised

in that litigation, then it has passed into the

reahn of res adjudicata, for the decisions therein

are clearly inconsistent with the right to claim

that Railroad Street is a public highway.

It is worthy of remark, too, that the ripening

of the faculties of complainants' senior counsel

to the point where he perceived Railroad Street

to be a public highway has been a slow matter.

As late as 1908, five years before the present

action was brought, a circular was sent out pro-
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testing against the plan of grade separation with

respect to the Xorthern Pacific tracks, whicli was

then proposed. Judge Turner thinks he wrote

this circular. He certainly sig-ned it. In that

circular it was said:

''The only possible argimient in favor of

granting the right demanded by the railroads

is the danger from maintaining the tracks

of the Xorthern Pacific Railway in their

present conditions. But that condition cannot

,

' long be maintained. It is onerous and
expensive to the railroads and if tlie people
of Spokane do not weakly yield to the present

project of dismembering and disfi.cmring the

city and rendering a great yjart of it unin-
habitable, it will not be long before the

Xorthern Pacific Company will itself devise

another way of getting through the city and
of utilizing its very valuable right of way
property for some other and more desirable

purpose."

It is clearly apparent from the language used

that Judge Turner no more supposed in 1908 than

he did in 1892 that Railroad Street was a public

highway, but considered it cm brith such periods

to be the private right of way of the Xorthern

Pacific Railway Company.

The gentleman, however, is not singular in that

respect, but finds himself all the way through in

the very excellent company of the City of

Spokane. It is not pretended that the City of
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Spokane ever assumed jurisdiction over Railroad

Street as a street, or attempted to improve and

make use of it as a street. It is not claimed

that the City of Spokane ever questioned the right

of the Northern Pacific Railway Company to

put tracks in the street whenever and wherever

it pleased, and to make all desired uses of it for

railroad purposes, or to put permanent buildings

in it wherever it pleased so long as it did not

obstruct the intersecting streets. The euphemistic

*' encroachments" of complainants' counsel have

gone on unprotested against until 100 feet of

Railroad Street throughout its whole length has

been solidly built up with substantial brick

buildings. As time went on and the city grew,

the intersecting streets were first graded and then

paved. For all such purposes, local assessment

districts were formed, embracing the property

abutting upon such intersecting streets which

would be benefited by the improvement, and

always, in such case, Railroad Street, at the

points where it abutted upon the intersecting

streets on either side, was included within the

assessment district as the private right of way

of the company, and was assessed for the cost

of the improvements, the railroad company paying

such assessments as required by the city (Record
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344, 346). Furthermore, Railroad Street through

the city was inchided by the company in its tax

returns as the private right of way of the com-

pany, taxes were assessed against it for general

purpose, and taxes were paid thereon by the rail-

road company. Idem.

Then there is the final action which appears

here of the City of Spokane ordering a grade

separation, to be effected by the construction of

a solid embankment occupying substantially all

that is now left of Railroad Street and extending

through its entire length. If Railroad Street is

indeed a public highway, the ordering of a use

of it which would totally destroy it for highway

purposes, was a wholly unwarranted usurpation

of power and one of which the city council could

not have been ignorant in view of the decision

of the Supreme Court in State ex rel ScJiade

Brewing Company v. Superior Court, 62 Wash.,

96. The Schade case was decided on Februarj^

4, 1911, and involved the action of the city council

of Spokane. The ordinance in question was

passed on February 16, 1912, so it was passed in

full view of the Schade case, and the action of

the council can only be sustained on the theory

that the city did not believe that Railroad Street

is a public highway.
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Turning now to the legal phase of the question

under discussion.

First we say the user of Railroad Street by

the public was not for such a length of time as

under the circiunstances would establish it a

public highway. The use did not commence earlier

than 1881, for no one claims there was any travel

along Railroad Street any more than there was

over any other vacant space in the "^^llage of

Spokane Falls until people began to go along it

in order to reach the depot building. Use of it

in a way which at all resembles use for highway

purposes ceased with the fire of August 4, 1889.

It is not pretended that after that time the strip

was used in any fashion which smacked of street

use by the public. The witnesses say that directly

after the fire railroad tracks were put down in

all directions and the railroad company used it

for the storage of cars and the loading and un-

loading of cars all through the addition. Almost

immediately after the fire, also, the warehouses

which now occupy so much of the street began to

be constructed along it.

"Since the fire the strip of land where that

driveway was has been leased for railroad

warehouses. A good portion of it is now cov-

ered by warehouses. It has been so occupied
bv railroad warehouses since the time imme-
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diately after the fire. This driveway has
ever since 1889 or 1890 been entirely covered
by warehouses. And the same thing is true
all the way from Washington street west to
Adams." (Gandy, 229).

Also Gandy says:

"Up to the time of the fire there was never
any interruption of the use of Railroad Street
bv the railroad companv that I remember
of" (225).

Without occupying space with quotations from

the testimony of all the mtnesses, it is sufficient

that they all fix the time of the fire as the period

up to which there had been use of Railroad Street

for highway purposes. Complainants' counsel,

indeed, substantially admit that the period of use

as for highway purposes must be limited to end

with the fire in 1889. They could scarcely admit

less, so unequivocal were the acts of the railroad

company in denial of the right to use Railroad

Street for highway purposes from that time.

§5657, 2 Remington & Ballinger's Code reads

as follows:

"All public roads and highways in this

state that have been used as such for a period
of not less than seven years, and are now so

used, where the same have been worked and
kept up at the expense of the public, are
hereby declared to be lawful roads and high-
ways within the meaning and intent of the
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laws now existing governing public roads and
highways in this state."

This act has no ai3plication save when the land

in controversy has been worked and kept up at

public expense.

State V. Seattle, 57 Wash., 616.

There is no claim that the public authorities

ever did any work on Railroad Street, or that

public money was ever expended on it.

A public highway may, of course, be acquired

by prescription, though no public work has been

done or public money expended upon it. But

in such case the period of use must be the same

as the period of limitation for quieting title to

land.

"But this statute does not apply to roads
which have been used adversely for a period
of time sufficient to constitute a road by
prescription without public expense thereon.
It applies to cases only where public work
and money have been expended. In such
cases seven years' user is made sufficient.

In other cases the prescriptive period is co-

extensive with the period of limitation for
quieting title to the lands. Wasmunrl v.

Harm, supra. The purpose of this statute was
e^ddently to lessen the prescriptive period,
when public work and money had been ex-

pended. It does not affect the rule in cases
where no public work has been done."

Seattle r. SmitJiers, 37 Wash., 123, 124.
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That period is ten years under §156, 1 Rem-

ington & Ballinger's Code, which reads as follows:

"The period prescribed in the preceding
section for the commencement of actions

shall be as follows:

Within ten years

—

1. Actions for the recovery of real prop-
erty, or for the recovery of the possession
thereof; and no action shall be maintained
for such recovery unless it appear that the
plaintiff, his ancestor, predecessor, or grantor,

was seized or possessed of the premises in

question within ten years before the com-
mencement of the action."

It was squarely held in Petterson v. Washe,

45 Wash., 307, that the period necessary to estab-

lish a highway by mere adverse use was ten years.

It follows there was no use here for such a

leng-th of time as would fix Railroad Street as a

public highway. No doubt portions of Railroad

Street were occasionally used in limited fashion

as a passage way after 1889. Travel of some

sort is never entirely suspended, even through

railroad yards, for members of the public will

occasionally have business there or find it con-

venient to pass through. The vital factor in the

situation, however, is that the acts of undeniable

hostility to public use which marked the conduct

of the railroad company from 1889 on, affected
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the whole strip, such acts not being confined to

any portion of the strip, but extending over the

whole thereof.

Quite apart from the question of time of use,

however, the authorities make it perfectly clear

that the use here, considered in the light of all

the circumstances which mark its character, was

not sufficient to fix upon Railroad Street the

character of a public highway. The use by the

public of that strip of land was plainly permissive,

and was plainly understood by the jDublic to be

so, for as the railroad company from time to time

took possession of the portions of the strip for

which it had theretofore had no use, and when

it built almost half the strijD up solidly with

substantial buildings, no objection was made by

the public. These things, taken in connection with

the special assessments levied against the land

in the strip for the purpose of paying the cost of

improving the streets running across it, and the

levy of general taxes thereon, clearly mark the

use as being of the purely permissive character

which has never been held sufficient to establish

the existence of a street.

In DaJilStrom v. Anderson, 56 Wash., 575, it

was sought to establish a highway both by stat-

utorv establishment and bv adverse user. Hold-
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ing the evidence insufficient to establish either,

the court said, in commenting upon the evidence:

"When travel first began along the route over
which the road was attempted to be established,

the country was open and remained so in its

greater part for a considerable period of time.

During this period the travel seems to have
followed substantially one general way; but
as the country gradually settled up, changes
were made in it to suit the convenience of
the settlers, seemingly without regard to the
claim that the public had a right to a par-
ticular way. This change was so complete
that at the time of the trial no part of the
original way, unless the particular strip in

question here be an exception, remained in

existence as a way. Indeed, it was shown
that many of the buildings, and among them
the city hall of the city of Ballard, were
erected on the line of the road as it was
shown on some of the earlier maps, and that

a public school building of the same city was
erected in what was once the traveled way.
Then again, the entire way through this par-
ticular block had not been opened for a
number of years. It was shown that former
owners of that part of block 49 lying imme-
diately west of the tract here in question
closed it for travel to the public at its western
extremity several years prior to the trial,

without protest from any of the public author-
ities, and that they left that part of it open
which is now the property of the respondent for
their own convenience, permitting such use of

it as was made by the public through
sufferance rather than as a matter of right.

Moreover, there has been no demand for this

particular tract as a public way for many
years. The surrounding country has long been



154

platted into lots and blocks, with streets and
cross-streets open to public use, and these

streets now furnish, and have long furnished,
all necessary ways for the public at large. The
foregoing facts seem to us to argue conclu-
sively against the claim of a public way, and
as the appellants do not contend that they
have individually a right of way over it, we
think the judgment should stand affirmed,
and it will be so ordered."

The pertinency of this decision to the facts in

the case at bar scarcely needs be pointed out.

The evidence of the complainants' own witnesses

establishes that during the period in which they

attempt to show a public use, the travel along

Railroad Street was induced solely by the fact

that it was a smooth, level piece of ground, while

the surrounding land was unfitted for travel

because of its roughness and rockiness, and that

all during that period the people of the village

traveled as they pleased over any vacant ground,

and that if there was more travel over Railroad

Street than over any other vacant ground there,

it was solely because of the character of the land

in it. The evidence shows too that the travel was

in no way restricted by the street lines, but went

as much upon the land which was platted into

lots and blocks abutting thereupon as on the

marked street space. Neither was there any

definite and certain roadway, but people went
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wherever convenience dictated. There were

present very early the elements of obstruction,

of final complete blocking, and of no necessity,

which are remarked upon by the Supreme Court

of the state in the case just above cited.

In Forster v. Raznik, 46 Wash., 692, the court

held the existence of an alley was not established

under the following evidence:

"It appears that this strip of land was, by
the makers of the plat of one of these addi-

tions, some years after the filing of said plat,

conveyed, or attempted to be conveyed, to

Frank H. Graves, by warranty deed, in Oc-
tober, 1885, and after various mesne convey-
ances, a deed thereof was made by one of his

successors in interest, to the respondents
Raznik. The ground appears never to have
been used at any time as an alley. In 1887
the city council of Spokane adopted a resolu-

tion reciting that, whereas there was some
controversy concerning the matter, they were
of the opinion that the city had no vested
right in said ground, and thereby disclaimed
all rights to the same as a public alley or
highway. Subsequently the city appears to

have assumed a different attitude, although
it did not open or use the strip as an alley. It

has been assessed annually, with possibly one
or two exception, since 1885, by or for the
city, and the taxes were always paid. Special
assessments were also levied against it by the
city for the improvement of Riverside avenue,
Bernard street, and Sprague avenue, some of

these having the effect of lessing the amount
assessed upon appellants' property abutting
thereupon. A building was erected thereon in
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1887, and a permanent building in 1897. The
defendants Raznik and their predecessors ap-

pear to have been, for more than twenty years

last past, in the actual, open, and notorious

possession, under color of title and claim of

ownership. Neither appellants nor their an-

cestors are shown to have objected to this

possession, or to have made any protest against

the improvement or occupation of said strip of

land by said defendants and their grantors.

There was evidence that, when these defendants
constructed the permanent building referred to,

the west wall thereof was connected with the

east wall of a building owned by these appel-

lants or their predecessor in interest, by
consent."

Travel over a strip of land which appears to have

been permissive in character, and which, upon

claim being made that the strip was a highway,

was disputed by the owner of the land through

the erection of obstructions, etc., thereon is insuf-

ficient to establish a highway by adverse use.

Stohlton V. Kitsap County, 49 Wash., 305.

Megrath v. Nickerson, 24 Wash., 235.

Where vacant unenclosed land was traveled over

by people at mil, and such use was made of it

generally as is usually made of unenclosed prop-

erty by people who reside near it, and where the

travel had no fixed or definite track, there is no

establishment of a roadway by jDrescription. So

holding, the court said:
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"The character of the use necessary to

establish a highway by user has been often
before this court. We have held that the
use to be sufficient for that purpose must
be an actual, uninterrupted, continuous use
by the general public under a claim of right
for a period of ten years; that it must be
adverse to the owner of the property, and
while such owner is without disability in law
to assert and enforce his rights; and that use
by license or permission of the owner, or
while he is under disability, is not such a
use as will create a public easement."

Petterson v, Waske, 45 Wash., 307.

The board of county commissioners obtained

from the owner of lands a temporary dedication

or grant of a right of way across it for the use

as a county road. The road was used for about

eighteen years in all by persons desiring to

travel over it. The county at different times

refused to expend public money on the strip in

controversy, either because it had no right of

way, or because it was in dispute. The owner

paid taxes on the land embraced in the right

of way and at different times maintained gates

across it to exclude stock. It was held there was

no highway.

ScheUer v. Pierce County, 55 Wash., 298.

Turning from state cases which were cited first

for the reason that they are controlling upon this

question so far as their facts are analogous, we
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find in the decisions of other states facts more

nearly analogous to those here present. The cases

are too numerous and the facts in each of them

are stated too much in detail to permit comment

upon them individually. We select the case of

International, etc., Co. v. Cuneo, 108 S. W., 714,

as illustrative of them all, not only because the

facts stated in the opinion tend much more

strongly to establish the dedication of a street

than do the facts appearing here, but also because

in the opinion the rules are well stated which

govern in determining whether there has been a

dedication. We quote the material portion of the

opinion, but must ask the court to read the

original report to obtain the facts.

"In order to constitute a dedication, it is

essential, 'first, that there be an intention

upon the part of the proprietor of the land
to dedicate the same to public use; second,
that there be an acceptance thereof by the
public ; and, third, that the proof of these facts

be clear and satisfactory. The vital and
controlling principle is the animus donandi,
and whenever this is plainly manifested on
the part of the owner of the soil, either by
formal declaration or by acts from which it

may fairly be presumed, such as should
equitably estop him from denying such an
intention, the dedication, so far as the owner
is concerned, is complete. Without such
manifestation of intention by either of said
modes it cannot be said that a valid dedication
is possible. To make a sufficient dedication
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the proprietor of the soil must devote the
portion thereof intended for public use to

such use, and, on the part of the public, it

must be accepted and appropriated to that
use. The acts on the part of the donor and
the public of an intention to dedicate, accept,
and appropriate the lands to public use, where
the dedication is relied upon to support some
right, must be clear. A dedication is not an
act of omission to assert a right, but is the
affirmative act of the donor, resulting from
an active, and not a passive condition of the
owner's mind on the subject. A mere
nonassertion of right does not establish a
dedication, unless the circumstances establish

a purpose or intention to donate the use to

the public."

Other cases fully sustaining the case referred

to on facts more or less like those in the case at

bar are:

Williams v. Ry. Co., 39 Conn., 509.

Wilson V. Land Co., 39 So., 303.

Loomis V. Lighting Co., 61 At., 539.

Georgia, etc., Co. v. Atlanta, 45 S. W., 256.

Cincinnati, etc., Co. v. Roseville, 81 N. E.,

178.

Bacon v. By. Co., 76 Atl., 128.

New York, etc., Co. v. Ossining, 126 N. Y.
Supp., 517.

Netv York, etc., Co. v. Byan, 129 N. Y.
Supp., 55.

Baltimore, etc., Co. v. Seymour, 55 N. E.,

953.
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Chicago v. Rij. Co. (111.), 38 N. E., 768.

White V. Bradley, m Maine, 254.

Frankford, etc., Co. v. Philadelphia (Pa.),

34 At., 577.

Sioux City v. By. Co., 106 N. W., 183.

It is said in complainants' brief:

"If 'the use of this strip of land from 1881

to 1889 was but natural under the circum-
stances,' as found by the learned judge below,

then the head notes to Hogue v. City of Albina,
10 L. E. A., 673, quoted in the opinion, was
quite sufficient to sustain his decision that

that use was wholly insufficient to constitute

a common law dedication. But if that use
was in the highest degree unnatural, except
on the theory that the strip of land was in-

tended to be devoted to public use as a street,

then the principles to which comi^lainants
appeal must prevail, and there was a common
law dedication."

We are quite willing that our case on this point

be tested by the touchstone there proposed.

Wlierein was there anything "in the highest

degree unnatural" in the use of the tract in

question during the '80s, as that use is shown

by the evidence? Wherein is there inconsistency

between such use and the intention of the Railroad

Company to devote the street wholly to railroad

purposes as its needs should require? The tract

was smooth, level gravelly. The land lying
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around it was rough, broken, rocky. The Railroad

Company needed to use but an insignificant

part of the tract. The remainder lay vacant

and unused, just as did all the land surrounding

it. Whenever the Railroad Company found need

to use additional portions of the tract, it did

so, and no one disputed its right in that behalf.

How unnatural it would have been for the Rail-

road Company to have denied the public the

right to go along and across this vacant strip

as their convenience might require, just as they

did upon any of the other vacant land lying

round about, when such use of it by the public

in no manner trenched upon the railroad use!

What an act of unreasonable arbitrariness,

prompted by nothing but mere wish to annoy

and vex, it would have seemed if the Railroad

Company had in those early days fenced up this

vacant stiTp, or in any other way denied the

right of the public to go upon it! To so act

would not only have been unnecessarily vexatious

to the people of the town, but it would have

been contrary to the best interests of the company.

The business part of the tow^n the testimony

shows to have been along Howard street, which

was three blocks east from the depot building,

two or three blocks north from Railroad Street.
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Because of the broken^ rocky character of the

ground lying directly between the depot building

and the business district, travel by wheeled

vehicles could only go, and by other means of

locomotion could most easily go, by way of

Howard street to the level railway track, and

thence west to the depot. Furthermore, it was

convenient for the company, the evidence shows,

to leave cars standing upon the sidings into which

and from which the freight could be loaded and

unloaded without the necessity of warehousing.

Instead of the use which was permitted of Rail-

road Street being in any way unnatural in view

of its ownership by the Railroad Company, it

was in the highest degree natural in that con-

nection.

But while on the subject of naturalness and

unnaturalness, what shall be said of the use which

was made of the strip by the Railroad Company

if it be supposed that the Railroad Company

intended to dedicate and the public intended to

accept the strip as a public highway? With the

so-called dedication of the street went the placing

of a permanent building in it. In 1882 another

permanent building was placed upon it. All

along, as railroad needs required, additional

tracks were placed where the Railroad Company
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pleased. A citizen of the community was for-

bidden to take his wagon to a particular place

in it for the purpose of loading it. Cars were

placed on the sidings for loading and unloading

and left there at pleasure, and portions of the

strip otherwise unoccupied were used for storage

purposes as the Railroad Company pleased.

Finally the Railroad Company assumed the right

to lease to individuals space for wholesale and

ware houses upon it, and this has proceeded to

the point where half of the platted street has

been solidly occupied by such houses. Is there

not in this a considerable degree of unnaturalness

if it is supposed that the strip was intended to

be or became a street? Truly we think that

complainants' counsel have proposed a test which

must destroy their case.

V.

Other Points.

We have no doubt of the soundness of com-

plainants' fifth position, viz., that if the strip

of land in controversy is a street, the separation

of grades may not be accomplished as the City

of Spokane has ordered. The Supreme Court

of the state has said in most unmistakable

fashion that it is beyond the power of a munici-
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pality to permit or require sljij use of a street,

or alteration in its surface, which is incompatible

with its use for street travel. The right of a

railroad company to use the street and the

interests of public safety where a railroad is

laid in or across a street, must yield to the

paramount necessity that street travel along the

street be not interfered with. It is such holdings

of the Supreme Court, indeed, which mark im-

possible the joint occupation of Railroad Street

by the public for purposes of public travel and

by the Northern Pacific Railroad Company for

railroad purposes, and which, by so marking,

put beyond peradventure that the Northern

Pacific Railroad Company had no power to

dedicate its right of way to street uses.

As to the sixth point, that the City of Spokane

was not a necessary party to this action, while we

think the contrary it seems needless to argue

the question at length here. Had a decree been

rendered in complainants' favor, it would then

have been necessary for the court, we consider,

to have required the City of Spokane to be

brought in so that in the one decree the rights

of all parties in Railroad Street and in the inter-

secting streets might have been settled. It will

be time enough when the courts have determined
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that Railroad Street is a public .street to determine

what parties are necessary to a decree which

shall finally fix the rights of all who will be

affected by such a decree. Should that time ever

come, we think there can be no question but

that it will be necessary to bring in the City of

Spokane, for it, beyond any other individual or

corporation, is entitled to be heard as to what

it may think necessary or proper with respect to

its streets.

Respectfully submitted,

C. W. BUNN,
E. J. CANNON,
GRAVES, KIZER & GRAVES,

Solicitors for Appellee.
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FIRST

IVas Railroad Street, in Fact, Carved Out of the Right

of Way of the Railroad Company?

The argument of respondent on the above ques-

tion is amusing if nothing more. Light and airy-

persiflage may be resorted to, no doubt, in a legal



brief, to puncture an argumentative bubble; but when

the bubble has been thus pricked and burst, what is

the use of bringing a ten-inch rifled cannon to bear

on the wet spot and bombarding it with shot and

shell? That is what our friends of the other side have

done, metaphorically speaking, in the twenty-seven

pages of their brief, devoted to our first proposition,

and in doing so they have betrayed an uneasy consci-

ousness that, after all, their shafts of satire have

glanced off the despised bubble, leaving it still intact,

and a serious obstacle in their path to the ravishment

and dismemberment of a beautiful city, and incident-

ally, to the destruction of valuable private rights.

Let us now look at some of the missiles fired at the

supposed bubble, for the purpose of determining

whether they are the solid steel shot they purport to

be, or mere rotten imitations that shatter with the im-

pact of the powder behind them.

Speaking of the doctrine of merger, counsel for

respondent say: "The corner stone of their argu-

ment, that the right of way title, passing under the

right of way grant, is inferior to the title to the aid

lands, passing under the aid grant, is palpably un-

sound. The right of way title is the prime, the super-

ior title, and if under such conditions as are here

present, there is a merging of an inferior in a superior

title, the title under the aid grant merges in the title

under the right of way grant to the whole right of

way." Then, after citing a number of Federal cases to



support its contention, which do not in fact support

it, respondent proceeds: "When title vests under the

aid grant it is absolute and the grantee may dispose

of the granted land as it chooses. The title which

vests under the right of way grant is not absolute, and

the grantee must retain the granted land for railroad

purposes, and may not dispose of it or encumber it

without the consent of congress."

The ordinary mind, to which counsel is fond of

appealing, will find some difficulty in reconciling these

two statements, because to an ordinary mind having

some knowledge of the sense in which the terms are

used in the law relating to merger, it will at once

appear that a legal title that is absolute is superior to

one that is not absolute.

Passing then to a consideration of the matter on

principle, counsel find an insuperable obstacle to

merger in the fact, as claimed, that each of the grants

was "independent of and dissociated from the other,

as though between two private parties separate tracts

of land had been conveyed."

This position betrays a carelessness of fact and a

confusion of ideas which we had not expected from

our learned friends. It is not true, in the first place,

that the grants were independent and dissociated from

each other. They were made at the same time and in

the same instrument and to effectuate the same end.

But if they had been independent and dissociated



grants, we have yet to learn that that would present

any obstacle to merger. Indeed it is with reference

to that class of grants that merger is most generally

declared. Nor is it accurate to assume, as counsel do,

that the grants related to separate tracts of land. If

they did so relate, then, of course, there could be no

merger, because it is impossible to conceive of any

situation growing out of grants of separate tracts of

land where an inferior and superior title would co-

incide in the same individual as the result of such

grants. The grants here, however, had relation in

part to the same tracts of land, that is to say, to all

odd sections of public land through which the line of

railway might be constructed, and as to which, if not

sold, reserved or otherwise disposed of, or pre-empted

or homesteaded, at the date of definite location, both

the right of way grant and the aid grant would attach.

We next notice the contention that "the right of

way grant is of the particular, the aid grant of the gen-

eral. The first conveys title to a certain definitely ascer-

tained strip of land across the public domain upon

which the railroad is or is to be constructed. The

second is dependent for its operation on the first," etc.

That anything has ever been said by any court to

justify a contention so extraordinary, we respectfully

deny. The distinction between the t\vo grants, that

the one was without condition and the other condi-

tioned that the lands had not been disposed of at the

time of the filing the map of definite location, is well



known to all lawyers, but that the right of way grant

was of a "definitely ascertained strip of land across

the public domain" is a preposterous statement. Un-

til the filing the map of definite location it was a float

and might have been located anywhere along the gen-

eral route, and was no more definite than the land

grant, which equally with the right of way, attained

precision by the filing the map of definite location.

We concede that if some one had settled on section

19 prior to the filing the map of definite location, he

would have taken his rights thus acquired subject to

the right of way of the railroad company. It is not

our contention that the right of way grant was con-

fined to even sections. It contemplated that private

rights might attach to odd sections that would other-

wise come to the railroad company under the aid

grant, and therefore was written in general terms so

as to cover all sections of the public domain, odd and

even, over which the line of railway might be con-

structed. No settler could intervene and cut it out.

But when that had occurred which prevented the

intervention of settlement or adverse rights, what the

legal status of the title was would be dependent, first,

on the principles of law applicable to such a double

grant, and, second, on the presence or absence of a

policy underlying the grants, which might control and

modify their legal efifect. Both of these considera-

tions were discussed in our principal brief, and we

need not advert to them further.



We next notice the position of respondent that the :

"aid grant is a bonus given as an inducement for the
j

acceptance and use of the right of way," and say that
i

that fact, if true, would not militate against the opera- i

tion of the law of merger as claimed by us. But the i

distinction thus taken between the two grants does not

appear to be sound. Both were aid grants and neither '

was a consideration for the other.
:

Railroad Co. v. Baldwin, 103 U. S. 430. \

Passing now to the argument in respondent's brief i

made, as claimed, from the standpoint of reasonable- '

ness, we find it based on deductions drawn from the i

decisions in the Smith and Townsend cases that "by
,

granting a right of way four hundred feet in width,
'

congress must be understood to have conclusively de-

termined that a strip of that width was necessary for

a public work of such importance." It is to be noted

that those decisions were made as against individuals
j

striving to maintain a status in the right of way under
j

statutes of limitation or by virtue of the doctrine of
{

estoppel. Manifestly, in such cases, the determination I

of congress was binding on the courts, and there was I

no room for any other declaration. But to deduce
i

from those decisions some grave, well defined general

policy of congress in the direction of an extraordi-
j

narily wide right of way is to expand them beyond
!

anything intended by the courts and to fly in the face
|

of the fact that congress consented to any right of way '

not less than fifty feet in width, where the right of
;

way was purchased from private persons or acquired
|



by condemnation proceedings. If congress had con-

templated the necessity of a four hundred foot right

of way, as an aid to national policy, it would have re-

quired it throughout and from end to end. Now all

that can be said, in view of the decisions in the Smith

and Townsend cases is, that as to lands coming to

the railroad company under the right of way grant,

the right of way, as against private persons, must be

maintained of the width of four hundred feet. Re-

spondent attempts to deduce the further consequence,

that a four hundred foot right of way throughout was

a national policy, which policy must have its efifect

in determining whether a particular parcel of land

came to the company under the right of way grant or

under the aid grant. To our minds, which are ordi-

nary in the ordinary sense, and not in the extraordi-

nary sense of the minds of counsel for respondent, the

added deductions are a little strained and not fairly

to be maintained from the standpoint of mere reason-

ableness.

When counsel for respondent come to consider the

propositions of complainants that the aid grant was

the first to attach, and that it was not displaced by the

right of way grant when the road was finally con-

structed, they are more than ordinarily facetious. The

ordinary mind is again nonplussed at the intellectual

feat which can find priority for the aid grant when

"the aid grant is fixed with reference to the route of

said line of railway." This is called raising a stream

higher than its source. And again it is said that the
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ordinary mind cannot comprehend "how that which

is without precision, definiteness or certainty, a 'float'

which may settle anywhere or merely continue to

float, can be the measure for and de-limit that which :

i

is precise, definite and certain." .

We must, in compliment to counsel, attribute these
;

brilliant flashes of wit to a willful misunderstanding
,

of our position and of the legal principles involved, :

since any other view would derogate from that in- !

tellectual superiority which they assume and which I

we know they possess. Counsel, after their !

exhaustive review of the cases relating to aid I

grants, must have been aware that the aid
j

grant was not fixed with reference to the "route
j

of the line of railway." It was fixed with reference
i

to the line laid down on the map of definite location,
|

which mav or may not coincide with the "route"
j

I

actually followed. Why the limits and the accruing
;

of the land grant were made to depend on that record

act, rather than on the actual route of the road, is told

by Mr. Justice Brewer in Tarpey v. Madsen, 178

U. S. 226, a case which counsel have cited in their
;

brief. Now how that record, on file in the archives
:

of the nation, can be properly termed "a float which 1

may settle anywhere or merely continue to float" we
j

confess our inability to understand, and must, as coun-
;

sel for respondents have so frequently done, take refuge
j

behind the limitations of an ordinary mind. i



With reason tottering as the result of our assaults

upon it, counsel for respondent next turn to what they

call our onslaught on authority. We said in our brief

that the line of definite location laid down on the map

was only approximate and might be departed from

in the actual construction of the road and that only

the government could complain, and as a deduction

we argued that since the map of definite location did

not actually fix the line upon which the road was to

be built, but did fix it for the purposes of the accru-

ing of the title to the granted lands, that as to odd

sections coming to the company under the land grant,

the land grant title was the first to attach, and left

nothing for the right of way grant to attach to when

the road was finally constructed. It is the premise to

this argument that respondent denounces as an assault

on authority. We were speaking, of course, with

respect to a change of location which did not trench

on private right, and which involved at the time it

was made only the railroad company and the govern-

ment. If the premise be correct the deduction drawn

from it appear to us to be sound, provided of course,

and always, as conceded in our main brief, that no

policy be found in the granting act to which such a

line of reasoning would run counter. As full and

perfect authority for the premise, we have presented,

among other authorities, and do now present, the

case of N. P. R. Co. v. Smith, 171 U. S. 260. In

that case the railroad company had made and filed its

map of definite location, and several years thereafter

when it constructed its road it departed from the line
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of its map and constructed over an even section two

miles north of the line of definite location. The

court held the title to the right of way thus acquired

superior to that of private individuals claiming under

a townsite location initiated but not perfected before

the actual building of the road, saying:

"But suppose it be conceded, for the sake of

the argument, that the Lake Superior and Puget

Sound Land Company made the first entry, and

that the city of Bismarck and Smith its grantee

could avail themselves of such entry, still the

proof is that the railroad completed its road over

the land before the townsite was patented, and

before Smith obtained his conveyance. To ac-

quire the benefit tendered by the Act of 1864

nothing more was necessary than for the road to

be constructed. The railroad company by accept-

ing the offer of the government obtained a grant

of the right of w'ay, which was at least perfectly

good as against the government.''

The position thus definitely stated, is the necessary

corollary of many other decisions by the same court,

some of which we have cited, and is inferentially sus-

tained by one of the cases upon which respondent relies

with so much confidence to establish a contrary doc-

trine, namely, Missouri etc. Co. v. Cook, 163 U. S.

491. That case merely held that the beneficial ease-

ment of the right of way grant acquires precision and

becomes fixed in favor of individuals acquiring title

to the pubilc domain upon the filing of the map of

definite location—that is to say, that as to such individ-

uals, if the railroad wants to make a second location,

it must do so subject to prior rights acquired by them.
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The reservation at the end of the opinion shows that

the court had in mind the question of the right of the

railroad company as between itself and the govern-

ment, to change its location, and intended to guard

its opinion against a construction adverse to the rail-

road company on that question.

As to the case of Northern Pacific Railway Com-

pany V. Murray, 87 Federal R. 648, decided by this

court, it went no further and decided no question other

than that decided by the Supreme Court in Missouri

etc. Co. V. Cook. It made no reservation similar to

that made in the Cook case, but the ratio decidendi

must be looked at in the light of the case actually

before the court.

The concluding part of respondent's argument

on our first proposition is a melange in which miscon-

ception of the nature of the doctrine of merger and of

the relation of legal titles to each other necessary to

call it into play, is mingled with caustic comment on

the elementary character of the learning cited by us

in support of our position. This melange induces

two reflections w^hich we throw out for what they are

worth. One is that it would be well for our friends

on the other side to give more attention than they

have given, or are apparently disposed to give, to the

elementary works. The other is that it is better to go

to the horn books for horn book law^, than to clutter

up the pages of a legal brief with an undigested mass

of hit or miss authorities collected from digests and

text books.
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i

We believe that our contentions on the question ;

at issue, though vigorously and speciously assailed, i

have not been overturned by the argument of respond- i

ent. We restate them briefly:

FIRST: The title under the aid grant was the
i

first to attain precision, and is therefore the title to be

considered in determining the validity of the dedica-

tion of Railroad Street.

I

SECOND: If both the aid grant and the right
\

of way grant attained precision at the same time, the
j

latter was an inferior title and became merged in the

superior title conferred by the grant in aid.
;

THIRD: There is and was no national policy,
\

evidenced by the granting act, or otherwise, which ,

stands in the way of the first and second contentions
.

if they be well taken in law. <

\

\

SECOND I

But If the Railroad Company Took Title Under the

Right of Jfay Grant, Did It Have the Power
j

to Dedicate a Part of Its Right of Way
as a Public Street

F

We are indebted to respondent for the insertion

in its brief of the statutes of the state relating to the

control of municipalities over their streets, and for the
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citation of many interesting decisions relating to the

same, but neither those statutes nor the decisions there-

on, really affect the question of power here under

consideration. A new factor appears in the case at

bar, and that is the Act of Congress under which the

railway company maintains its status in Railroad

Street,—that is to say, if Railroad Street was carved

out of the railroad right of way.

The opinion of this court in the case of the cross

streets when that case was before it twenty years ago,

answers every one of the suggestions of counsel as to

the untoward results which might ensue if Railroad

Street be declared to be a street and subject to the

police power of the city of Spokane. This court said

in that opinion:

"Of course, the railroad company could con-

fer upon the public no greater estate than it

possessed, and, in any view of the case, the dedi-

cation could not affect the reserved rights of the

United States, whatever they might be. The pub-
lic easement, so dedicated, is undoubtedly sub-

servient to the exigencies of railroad use, and
the public take the dedicated crossing subject to

the inconvenience which may result from the in-

crease of traffic and transportation along the line

of the road and the possible necessity of laying

more tracks thereupon; but the company after

such dedication, and after rights have been ac-

quired thereunder, may not close up the street

with a building, and may not say, as in this case,

that because it is convenient to have a warehouse
at this point, and because there is no place in the

city so desirable for that purpose, it will revoke
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the rights which it has conferred upon the public

by the dedication/'

N. P. R. Co. V. City of Spokane, 64 Fed.

R. 509.

In that case all the direful consequences to ensue

from having an established street in the right of way

were pressed on the court with as much force as in

this case, and all the consequences deduced from the

power of the city over a longitudinal street can as

well be urged against the establishment and mainten-

ance of a cross street; but the argument did not im-

press the court then, and it has no more force now

than then.

Congress granted the railroad right of way for

national purposes and pursuant to ample national

power, and therefore the extent to which the use of

the right of way may be limited is not wholly depend-

ent on local statutes or local policy, but is to be meas-

ured primarily by the national will. We say pri-

marily, because the Supreme Court in the Townsend

case said that such rights of way were amenable to

the police power of the states. We assume, however,

that neither under the police power, nor under the

power conferred on the city to regulate its streets, if

there be any difTferenc between the two, could the

state disable the railroad company in the beneficial

use of its right of way. It is true that the city has

power to vacate all streets within its limits, but if it

should undertake to exercise that power with reference

to Railroad Street, neither the fee nor the beneficial

use would vest in the abutting owners, because that
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would be to allow a local law to overcome and destroy

a national purpose. In case of such vacation the

result would be, we believe, that the rights both of

the railway company and the abutting owners would

remain precisely the same that they are today, namely,

the right to a joint and common use, to be enjoyed

by each with due subordination to the rights of the

other. Under the municipal law vacation would not

destroy the right of the abutting owners to access and

light and air unless compensation were made for those

rights. Under the Federal law it would not deprive

the railroad company of its right of way privileges

because having been granted by the nation they could

not be taken away by the state.

But as stated by the Supreme Court in the Town-

send case, the right of way of the railroad company

is amenable to the police power of the state. The

pretence made in this case that the railway company

is proceeding to raise its tracks on its own right of

way under the compulsion of a mandatory ordinance

of the city of Spokane, is an admission by respondent

of that power and of its extent. If, instead of requir-

ing the raising of its tracks, the city had said to the

railway company that it must cease to make the heart

of Spokane its switching yard, and must maintain only

such tracks there as were necessary for the passage of

through trains, it would have been an equally valid

exercise of police power. If that had been the order

and it had been complied with, Railroad Street on

each side of the tracks would now be as available for

travel longitudinally as much so as it was during the
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first ten years of its establishment, and the awful
;

congestion that respondent has pictured on the right

of way as the result of the maintenance of Railroad ,

Street, and the consequent danger to life and property, \

would be a picture only. Why could not the railroad
!

company contract with the city in advance that it
I

would not introduce such a condition, if having ere-
I

ated the condition it may now be required to abate it? !

And if such a condition arises as the result of the i

establishment of Railroad Street, because of the in-
|

compatibility of the street with the extraordinary use
:

it wants to make of its right of way in the heart of the

city, why could it not validly contract against such

use by consenting in the beginning to the
i

establishment of Railroad Street? These con-
j

siderations go far to mitigate the sacro-sanct
I

character of respondent's right of way, and I

exhibit the emptiness of the long disquisition, !

based on the awful consequences to ensue from im- i

pairing the sacred right of the railroad company and
\

letting the public share therein, with which respond-

ent assails the intelligence of the court to induce its
;

i

consent to a breach of solemn contract and an act of i

bad faith.
j

In speaking of the supposed incompatibility of the i

street with the right of way, counsel for respondent I

make this prefervid declaration: "It needs no evi-
'

dence, it needs no authority, to establish that the one

is utterly incompatible with the other. One or the !

other must give way, for a transcontinental railroad '
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handling the enormous traffic which the Northern

Pacific Railway does, manifestly cannot operate its

road in the center of a city street, along which as well

as across which the city's street traffic continually

flows." Yet the enormous traffic of which counsel

speaks is hauled over a single line of track for more

than two thousand miles. It is not the enormous

traffic hauled by the railway company which embar-

rasses that company in connection with Railroad

Street. It is the fact that it has thus far been success-

ful in the larceny of Railroad Street in order that

it might turn it into a switching yard, thus making

it a public nuisance which it ought not to be permitted

to maintain, street or no street. Of course the re-

spondent must have a switching yard and ample

warehouse facilities somewhere in the city or its

environs. But those facilities may be provided any-

where along its line, east or west of Railroad Street,

without invading the very centre and heart of the

city, and setting up a condition which enables it to

dilate on the incompatibility of that condition with

the maintenance of its solemn obligations. So far as

its transcontinental traffic is concerned, as well as its

local traffic in Spokane, both may be well and con-

veniently carried on without the destruction or im-

pairment of the rights of the public in Railroad

Street. The contention that there is any incompati-

bility between the street and the right of way is the

sheerest fustian and nonsense.
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i

We next notice the argument of respondent that
i

there is no warrant for the distinction taken in the
|

brief of complainants between a public and private
,

use of the Northern Pacific right of way. It asks,
!

"Where, pray, is there in the Northern Pacific grant
!

any word of discrimination between private right and

public right?" We answer, there is none except that

which is necessarily implied. That the discrimina-
j

tion is there however by necessary implication, we i

have on the authority of this court in N. P. Ry. Co. v.
;

City of Spokane, and on the authority of the Supreme i

Court in the Townsend case and the Ely case. The
,

distinction is not ours as counsel seem to think. It is \

not only implied by the care with which the courts
i

limit the efifect of their decisions to alienations in favor
I

j

of individuals, but it is expressly declared in all of
j

them. Thus in N. P. Ry. Co. v. City of Spokane, it
i

was said: i

"Whether the company acquired the fee to the

lands covered by its right of way or not, no reason

is apparent why it may not dedicate public ease- '

ments over and across the same." '

And again: That it

"might not cede to the public rights and ease-
|

ments so extensive or of such a nature as to inter-
\

fere with its duties to regularly and properly '

operate a railroad." \

And in the Townsend case it was said:

I

"Congress must have assumed when making this
\

grant, for instance, that in the natural order of '

events, as settlements were made along the line of ;

the railroad, crossings of the ri^ht of way would i
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become necessary, and that other limitations in

favor of the general public upon an exclusive
right of occupancy by the railroad of its right of
vv^ay might be justly imposed. But such limita-
tions are in no sense analogous to claim of ad-
verse ownership for private use."

In view of these expressions, counsel are really

criticising the courts and not us, when they say: "To

say that one act is forbidden and the other not because

the right in one case is private and in the other public,

is not to deal with the matter sensibly."

Counsel for respondent are alarmed at the conse-

quences that would flow from the maintenance of the

dedication of Railroad Street. They see in fancy a

highway stretching across Washington from Spokane

to Seattle, indeed from the Great Lakes to Puget

Sound, laid out on the right of way of their client,

and dedicated by it, receiving the benefits of the easy

grades, the tunnels through the mountains and the

bridges across the large rivers. Well, considering

the fact that their client occupies a right of way four

hundred feet wide with a single track, between the

points named, the suggestion seems rather feasible

to us, and does not frighten us in the least. But in

view of the trepidition of counsel we feel called on to

re-assure them; we have noticed no signs of an en-

largement of the heart which might induce their client

to become a public benefactor by making the dreaded

dedication. As for the further fear expressed that the

state or the nation might at some time lay out a high-
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way on unused parts of the right of way, we have

their assurance in other parts of their brief that that

sacred ground is taboo, and beyond the power of the

public to condemn for street or highway purposes.

We have no quarrel with the numerous state cases

cited and quoted from by respondent in which it was

held that cities had no power to condemn parts of

railroad rights of way for street purposes. It would

be tedious to examine those cases in detail and point

out the extent to which each was influenced by con-

siderations that have a bearing on the point under con-

sideration, namely, the limitation imposed by the Act

of Congress on the railroad company in dealing with

its right of way. It is doubtful if the pleadings in

this case can be construed as raising the issue of ultra

vires generally, but if they can be so construed the de-

cision of Mr. Justice Brewer in the Circuit Court and

of the Supreme Court on appeal, in the case of Union

Pacific Railway Co. v. Chicago etc. Ry. Co., 47 Fed-

eral R. 16, 163 U. S. 564, authoritatively answers all

the cases referred to by respondent. Mr. Justice

Brewer said in that case: "It (the Railroad Com-

pany) may do all the business which is offered, and

still have a surplus use of its tracks. Can it be that

its obligation to the government or the public compels

it to let that surplus lie idle?" And again: "I think

it may be laid down as a general proposition that a

corporation, which, in the discharge of the duties im-

posed on it by charter, acquires property which it

must have for its own uses, may, if there be a sur-
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plus of such property, make a contract for the disposi-

tion of such surplus use in any manner not inconsistent

with the purposes of its creation." In this connection

we again quote a part of Judge Brewer's remarks with

respect to the defense of ultra vires by corporations:

"It is not seemly for a corporation, any more than for

an individual, to make a contract and then break it,

—

to abide by it so long as it is advantageous and repu-

diate it when it becomes onerous. The courts may
well say to such corporation : 'As you have called it

a contract we will do the same. As you have en-

joyed the benefits, when it was beneficial, you must

bear the burdens when it becomes onerous, unless it

clearly appears that that which you have assumed to

do is clearly beyond your powers.'
"

In connection with its ultra vires argument, re-

spondent insists that the power of the company to

dedicate the street cannot be influenced by conditions

as they existed in 1881, at the time of the dedication.

That may or may not be true when considering the

limitations of the Act of Congress, but it is not true

when considering the power of the company under

the general doctrine of ultra vires. Whether at the

time it made its dedication it had a surplus which it

might devote to a public use without impairing its

ability to perform its charter obligations, is, accord-

ing to Justice Brewer, the very measure of its corpo-

rate power in the matter of the dedication.
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Still pursuing its assault on the dedication on tlie

ground that it was ultra vires, respondent, having

worked out to its own satisfaction that there was no

power under the laws of Washington to condemn any

part of the right of way for a street, is called on by

the necessities of its case to insist that the power to

dedicate is measured by the power to condemn, and

this it does valiantly, if somewhat speciously. It can

find no authority for its contention either in the de-

spised text books or in the much prized cyclopedias.

The nearest approach to decided cases bearing on

the proposition, found by respondent, are those cited

in the cyclopedias to the general proposition that a

railway company cannot dispose of or use its right of

way so as to destroy or impair its ability to serve the

public, a limitation which we have insisted on from

the beginning as the only limitation that governed the

railroad company in the making of its dedication.

So far as its argument on reason goes it seems a

sufficient answer to say that the power to dedicate

might well be considered the measure of the power

to condemn, but that the considerations governing

dedication and condemnation are so essentially differ-

ent, that the power to condemn cannot be made the

measure of the power to dedicate. For instance, the

very authorities cited by respondent present no other

limitation on the power to dedicate parts of rights

of way than that the dedication must not destroy or

impair the ability of the railway to serve the public.

The authorities on the other hand, presented by re-
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spondent with reference to the power to condemn rail-

way rights of way, deny the power in any case or to

any extent.

Complainants, on the other hand, are not without

authority to the proposition that railway companies

may dedicate streets out of parts of their right of

way, and those authorities are cited on page 34 of the

principal brief,— to which we now add the much

cited case of N. P. Ry. Co. vs. City of

Spokane, decided by this court. The court in that

case not only upheld the dedication of Railroad

Street as consistent with the purpose of Congress in

making the grant of the right of way, but also as con-

sistent with the general charter powers of the rail-

road company. After noticing and distinguishing

state cases cited as opposed, on the ground that a

diversion of any part of the right of way was con-

trary to the charter powers of railway corporations,

the court concludes its opinion in these words:

"This is far from holding that a railroad

company may not, in recognition of public inter-

ests, and for the promotion of the public welfare,

dedicate to the public an easement over its right

of way which does not interfere with its own use

of the same for a railroad."

Finally, on this branch of the case, respondent

calls the dedication in question a mere paper dedica-

tion, assimilates the action brought by complainants

to one for specific performance, and cites authorities

to the proposition that the courts will not give their
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aid to the specific performance of contracts that are

unconscionable, oppressive or iniquitous. We shall

not notice this threefold contention at any length.

As to whether or not the dedication was a mere pa-

per dedication, never acted on by the dedicator and the

public, we cite the court to the testimony on the sub-

ject of Railroad Street and the use made of it by the

public for nearly ten years, found in the record, and

quoted from in our principal brief.

On the proposition that the action is one for speci-

fic performance, we say that it is one to enjoin the

obstruction of a street, and that it sounds in tort rather

than in contract, because it is founded on the juris-

diction of Courts of Equity to enjoin the construction

and maintenance of nuisances.

On the last branch of the proposition it is only

necessary to recall a few facts to show that it is the

defense here that is unconscionable and iniquitous and

not complainant's case. After dedicating Railroad

Street, selling the lots on it on the strength of the fact

that it was a street, watching and encouraging its

growth as a street for ten years, seeing it built on on

both sides by its grantees with improvements costing

many millions of dollars, the Railway Company now

comes into court and presents the twofold defense

against legal proceedings to prevent its aggressions,

that it took the money of its grantees under false pre-

tenses, and that since the supine conduct of the public

authorities enabled it to steal one-half the street, it

ought now to be permitted to steal the other half.
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THIRD

Did the Railroad Company, in and by the Town Plat

Filed by It, In Fact and in Law, Make a Statu-

tory Dedication of Railroad Street?

Respondent sets out the statutes of Washington

Territory (1881) governing the platting of townsites,

and deduces therefrom that no writing on town plats

in the nature of a formal dedication was necessary or

called for by those statutes. It says therefore, that

"the writing upon the plat of Railroad Addition

added nothing to the eflect of the plat itself, so far

as the dedication of the streets shown thereon is con-

cerned." If the deduction thus drawn from the

statutes be correct, and we are not disposed to question

it, although we thought it sufficiently questionable in

the outset to omit it from our argument^ then we say

the deduction does not go far enough. The writing

on the plat added nothing to it for any purpose. It

was so much waste paper. If the plat itself is the

thing and the writing nothing, the writing might as

well not be there at all. The only way a townsite

proprietor could protect himself under the townsite

laws, would be to be very careful that he marked

nothing on his plat as a street, alley, park, or other

public convenience, that he did not intend to dedicate

to that purpose. And if, as respondent insists, the

legal stafif of the railroad company must have been

familiar with the law, and therefore made the written
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reservation found on the plat to avoid its efifect, it

argues great recklessness of the interests of their client

and very little comprehension of means to ends, to

base protection on a confused writing, not called for

or recognized by the law, instead of erasing the words

"Railroad Street" from the map and inserting in lieu

thereof the words "Railroad Reserve."

Respondent does not very clearly press home any

deduction from these statutes except to say that "under

the conditions appearing here and the rules of law

governing such cases, no doubt can be entertained as

to the purpose of this writing," meaning thereby, we

presume, that its purpose was to create an exception

rather than a reservation. But why is such purpose

so evident? If, notwithstanding that the law contem-

plated no wTiting, it was still thought a writing would

have some force and effect, and that the interests of

the railroad required that its right of way be pro-

tected by such a writing, what is there in those facts

that points so conclusively to the intention of the rail-

road company to protect its interests by an exception

rather than a reservation? The argument of respond-

ent on the point seems to us a complete non sequitur,

and to leave the matter exactly where it was before,

neither advancing nor retarding a determination one

way or the other.

We next notice the contention of respondent that

the railroad had been completed through Spokane be-

fore the making and filing the town plat. The fact
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is not very material in the construction of the writing

on the town plat, but as opposed to the recollection of

Mr, Simonson, who is not and never has been a resi-

dent of Spokane, we oppose the testimony of Dr. J.

E. Gandy, who said: "Have lived in Spokane since

March 19, 1880, a little over thirty-three years. North-

ern Pacific was not at that time completed to Spo-

kane; the survey was made but there was no con-

struction here then. The road was constructed

through Spokane in 1881, the summer of 1881." Rec-

ord, p. 219. Tt is extremely unlikely that the road was

completed in advance of the filing the map of definite

location, and that occurred, as the document itself

shows, on the 4th day of October, 1880.

With reference to the line of authorities set up by

respondent to establish that the writing on the town

plat must be construed to be an exception rather than

a reservation because it is the saving of a right already

in existence and not the carving out of a new right,

we have little to add to our principal brief, except to

say that the same line of authorities was pressed on

this court in the case of N. P. Ry. Co. v. City of

Spokane, and that the point was then disposed of in

these words: "It is contended that the words of reser-

vation concerning Railroad Street operate to except

from the dedication all the land contained within the

north and south lines of that street, and to cut in twain

the streets which upon the plat are indicated as cross-

ing the same. It is obvious that the plat and the

words of dedication are to be construed together in
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arriving at the intention of the dedicator. With this

rule of construction in view, it is clear that Railroad

Street is reserved from dedication to public use, so

far as it is necessary to be retained for the tracks and

uses of said railroad company, but that at the same

time, and co-existent with the reservation, the com-

pany has granted by its dedication to the public the

easement to cross its tracks and right of way at certain

fixed and designated points." This language, it is

true, was used with respect to the cross streets, because

those streets were the only ones then in controversy,

but it is difficult to see how the same identical writing

can be construed as a reservation for the purposes of

the cross streets and as an exception for the longitudi-

nal street. And it will not do to say that the court

was speaking loosely, and without having the distinc-

tion between exceptions and reservations clearly in

mind, because it was to that distinction, pressed on it

with force and earnestness, that the court was direct-

ing its remarks.

We will hazard one other thought pertinent to the

point pressed on the court by the respondent and

then pass on. The cases it presents have no point

unless the right of way of the railroad company be it-

self an easement. It speaks of it as right of way

throughout its brief, thus giving it character as a mere

easement, and with the evident purpose that it shall be

so understood. But it is not so at all. In the language

of the Townsend case the grant of the right of way

was ''in eflect the grant of a limited fee." In dealing

with that fee and utilizing it in part, as it might do,
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for another public purpose, the reservation answers

all the tests of the rule laid down by respondent.

Complainants assent unreservedly to the proposi-

tion that "an intention to dedicate will not be pre-

sumed, but must clearly appear." If, upon all the

facts of this case, the intention to dedicate Railroad

Street does not clearly appear, then, of course, com-

plainants have failed in their contention. But the

principle has little, if any, application in the connec-

tion urged by respondent. The writing on the plat

must be construed in the light of certain principles

and in connection with all the facts, and in doing that,

the court is not to be restrained or aided in giving the

proper construction by unfavorable intendments or

the reverse.

In this connection respondent insists that the writ-

ing on the plat is so clear and unequivocal as to forbid

the resort to anything else to determine the intent of

the dedicator. But this court did not think so when

the plat was under consideration before. It then said

that the plat and the dedicatory words must be con-

strued together. More than that, it considered and

gave effect to the use of the streets by the public, to

the acquiescence by the railroad company in such use,

ta the sale of lots fronting on Railroad Street and

having no other means of access than Railroad Street,

and to the agreement between General Sprague and

Mr. Browne about the laying out and dedidication

of Railroad Street. And the court was right in doing
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so. Even if the dedicatory language was clear, which

we deny, it is opposed with an equally clear designa-

tion on the plat of Railroad Street as a street. Does

not this create an ambiguity which makes extraneous

evidence admissible? Especially in view of the fact,

as brought out by respondent, that it is the plat alone

that counts under the statutes in force at the time the

town plat was made?

Complainants did not, as respondent suggests, in-

troduce evidence tending to establish that the plat of

Railroad Addition was a standard form adopted by

the railroad com.pany. They introduced evidence

showing that a Railroad Street was shown on the town

plat of three other towns on the line of the railroad

west of Spokane within the railroad right of way, and

that the dedicatory language on those plats was iden-

tical with that on the plat of Railroad Addition to

Spokane Falls, and that all four of the plats were

acknowledged on the same day. They also intro-

duced evidence showing that those streets have been

maintained as streets to this day in the other towns,

and that in some of them Railroad Street was the

principal street of the town. That four town plats of

paper towns, made and acknowledged by the same

dedicator on the same day, should be in the same form

in ever}^ respect, is not remarkable, and that fact alone

would not aid in giving them and the writing thereon

any particular construction. That out of the four, the

Railroad Streets of three of them have been main-

tained to this day, is, however, a strong and cogent
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fact, in connection with the other facts, to show that

the Railroad Street of Spokane was in fact intended

to be a street, and that that intention would never have

been questioned but for the unexpected growth of

Spokane into a city of exceptional importance. The

cogency of the facts thus shown cannot be weakened

by the suggestion that the town plats of the railroad

company had been standardized. That is a pure fig-

ment of the imagination.

With the cases from the state of Washington and

from other states, cited and quoted from by respond-

ent, on the subject of dedication, and in which an

absence of intent to dedicate was found, we take no

issue. It would have been remarkable, on the facts

of those cases, if the necessary intent had been found.

In none of them was the alleged street called a street

on the plat, nor were there any facts raising the neces-

sary implication that it was intended to be a street.

In several of them the designation on the plat of the

parcel of land claimed to have been dedicated was

such as to show an affirmative purpose not to dedicate.

In Provident Trust Co. v. Spokane, 63 Wash. 92,

the strip of land twenty feet wide claimed to have

been dedicated lay between two platted streets. Hill

Street and North Street, but was separated from them

on the plat by a line drawn the entire length of the

strip. The strip had on it at the time of dedication

a street railway and was marked on the plat with the

letters " R. R." There was nothing in the case but
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the town plat, and it is difficult to understand how

the court could have reached any conclusion other

than that there was no intention shown to dedicate the

strip as a street.

In the case of Baker v. Vanderbiirg (Mo.), 12 S.

W. 462, the plat in question showed a block of ground

surrounded by streets, and upon the block was written

:

"This Park is reserved from public use and title kept

in proprietors."

In Lever vs. Grant, 102 N. W. 848, the strip of

land in controversy was marked on the plat "private

way," and this private way was expressly excepted

from dedication by the writing on the plat. True it

is that that writing called the strip of land the "north

thirty feet of Custer Avenue," but the court declined

to accept that language as descriptive of the strip and

as overruling the marking on the map designating it

as a private way. We might very well claim that

this last case, so far as it touches the present case at

all, is an authority in our favor, but as matter of fact

it, like the other cases, merely illustrates the very rea-

sonable principle that a dedication will not be pre-

sumed but must be affirmatively established. We do

not fear that principle.

There is, however, another principle, to

which we adverted in our principal brief, that

has an important and controlling influence in

the construction of town plats having the features

of that under consideration—that is to say, plats which
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have writings on them that might be construed in a

way to contradict the markings on the plat itself.

Town plats are in the nature of deeds to the public

and must be so construed. In such deeds every in-

tendment is against the grantor. Ambiguous expres-

sions and contradictory clauses must be construed

against him and in favor of the public. Said the

Supreme Court of Illinois in such a case:

"When a deed is so drawn that some will read
it one way and some another, it is a well estab-

lished rule that that meaning shall be adopted
which is adverse to the interests of the grantor.

In Cruise's Digest, title 32, Deed, chapter 19,

section 13, the rule is thus stated: 'A deed is al-

ways construed most strongly against the grantor,

verba cfiartarum fortius acctpiunter contra profer-
entem; et quaelibet concessio fortissime contra
donatorem interpretanda est. For the principle

of self-interest will make men sufficiently careful

not to prejudice themselves by using words of too

extensive a meaning. And all manner of deceit

is hereby avoided in deeds; for people would al-

ways affect ambiguous expressions, if they were
afterwards at liberty to put their own construc-

tion on them.' If there be ambiguity in this deed,

in no case could this rule apply with more reason

or justice. Here the parties have made their

deeds and spread them upon the records of the

county for the inspection of the public, whereby
they have made certain dedications, the object and
effect of which was to invite purchasers and im-
provements, and to enhance the value of the resi-

due of the town property. In that way they ex-

pected to be remunerated for the dedications thus

made, and every man who purchased a lot of

them, or made improvements there, paid a pro-

portion of the consideration, for the property do-

nated to the public. To say the least of it, these

deeds were so drawn as to induce a large propor-
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tion of purchasers to believe that the premises in

controversy were dedicated, and thus they have
received a consideration from the public for this

very land, and to allow them now to say that

they did not intend to include it, is to allow them
to practice a palpable fraud upon the public, and
to take advantage of their own wrong. This the

plainest dictates of common honesty forbid. The
law will not allow them to affect ambiguous ex-

pressions, and then permit them to put their own
construction upon them. Here the words are em-
phatically their own, for the grantees—the public

—were not there to dictate or suggest, and cer-

tainly the principle of self-interest was sufficient

to make them 'careful not to prejudice themselves

by using words of too extensive a meaning.'
"

City of Alton v. III. Transp. Co., 12 111. 37.

The Supreme Court of Florida had occasion to

consider a case on all fours with the case at bar, and

in its determination applied the principle to which

we have referred. In that case there had been a town

plat with a block of ground delineated on the plat

and marked " Park." The writing on the plat, after

making certain reservations, continued as follows:

"also reserving that certain strip of land which lies

on the easterly side of Biscayne Bay drive," etc., the

block marked on the plat as a park being a part of

the strip of land lying on the easterly side of the Bis-

cayne Bay drive. The court properly treated the at-

tempted reservation as an exception, but declined to

give efTect to it, saying:

"What, then, is the proper construction of the

plat with respect to the strip of land lying be-

tween Biscayne Drive and the bay, and the water
rights appurtenant thereto? Only that portion
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of the strip extending from a point opposite the

center of Third Street is designated as a park on
the plat, but that portion is plainly marked in

large letters ' Park.' We have shown that the

marking of the parcel in this manner indicates

that the parcel was dedicated for a public park.
The dedicatory statement purports to reserve the

entire strip. There is consequently an apparent
inconsistency between the different parts of the

plat. How, then, should it be construed? The
plat is a written instrument, and, like all other
documents, must be construed as a whole, in order
that the intention of the parties may be ascer-

tained, and every part of the instrument be eiven
effect. City of Noblesville v. Lake Erie & W.
R. Co., 130 Ind. 1, 29 N. E. 484. If the docu-
ment is ambiguous, the construction must be
against the dedicator and in favor of the public.

Elliott on Roads & Streets (2nd Ed.), Sec. 119."

Then, after quoting at some length from Alton v.

Illinois Transp. Co., supra, the court proceeds:

"If by reason of the words 'also reserving,'

used in this clause, we should construe the reser-

vation to be similar to the reservation in the pre-

ceding clause with respect to streets, as contended
by appellees, then the reservation would include

simply the reversion when the park should be dis-

continued by law, and this reversion would be

secured, not to dedicators, but to persons owning
lands abutting or adjoining the strip so dedicated

as a park. No person would own lands abutting

or adjoining the park to whom the reversion could
be made applicable. Lots west of the strip abut

upon Biscayne Drive, a public street, and not

upon the park. No lots lie east, simply the bay.

A construction which would secure the reversion

in the property alleged to be a park to the owners
of lots abutting Biscayne Drive, on the theory

that those persons own lots abutting or adjoining
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the park property, will not only obviously violate

the real intention of the dedicators, but strain the

language used beyond the most liberal interpre-

tation. Neither can we interpret the instrument

as meaning that the dedicators reserved the entire

strip for a private park. There is nothing to in-

dicate that the word 'park' was intended to have

such a meaning. There is no intimation any-

where upon the plat that the parcel marked 'Park'

was to be reserved as a private park. * ''" *"

"Nor can we accept as sound the suggestion

of appellant that the reservation clause shows
clearly an intent to reserve from dedication the

entire strip of land between Biscayne Drive and
the bay, for to do that we would be compelled to

deny any effect whatever to the w^ord 'park,'

written upon a portion of the strip, which word,

as we have seen, imports a dedication to the pub-

lic for park purposes. The rules of construction

do not authorize us to reject any portion of an

instrument as meaningless if that can be avoided,

but rather to harmonize and give effect to the

whole."
Florida East Coast Ry. Co. v. Worley, 38

Southern 618.

The case is a little remarkable in its similarity to

the case at bar, even down to the contention that the

city of Miami was an indispensable party to the liti-

gation. The land company sold lots with reference

to the plat; very soon after the making of the plat it

caused an abstract to be made in which it was claimed

that the Park tract was reserved; the company gave

leases to many persons of certain portions of the Park;

some residents understood that the land was set aside

for a public park, others that it was private property;

the city atuhorities never exercised any authority or
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control over the tract of land, and after the land came

into possession of the railway company the city, at

the suggestion of the railway company, passed a

resolution declining to accept the dedication of the

land as a park; it was not returned for taxation for

several years but after that was taxed; and finally the

railway company had been in possession of it for many

years and had erected and maintained its terminals

on the land throughout all the time.

We respectfully insist that the principle of these

cases is controlling of the persent case. The incon-

sistency between the plat and the writing on it, if the

writing be interpreted as respondent insists, is so great

that it is impossible if effect is to be given to the plat

as well as the writing, to accept that interpretation.

It is the duty of the court, as declared by the Supreme

Court of Florida, to "harmonize and give effect to

the whole." The interpretation insisted on by com-

plainants does that. It is not an unreasonable inter-

pretation, and it is one that coincides with all the

other features of the plat, with the dealings of the

parties, and with all the surrounding circumstances.

In conclusion we notice, briefly, the quotation

from Judge Rudkin's opinion, contained in respond-

ent's brief, respecting an estoppel against the abutting

property owners. We have great respect for Judge

Rudkin, but his suggestion that it would be easy to

raise an estoppel against the property owners was

entirely gratuitous. There was no issue of estoppel
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in the case, and Judge Rudkin did not know that the

propert}^ owners had stood by while permanent and

lasting improvements were under way, because the

property owners were not called on to repel an estop-

pel arising from that fact, and did not attempt to do

so. The same fact should have restrained counsel

for respondent from indulging in the jibes at com-

plainant who happens to be one of the counsel in this

case, found throughout respondent's brief. The fact

that the entire matter is outside the case justifies com-

plainants in saying that there is on file in the archives

of respondent conclusive evidence that the particular

complainant named is not estopped on any point in

this case by acquiescence, and counsel for respondent

ought not to be ignorant of that fact, if, in truth, they

arc ignorant of it.

Did the conduct of the Railroad Company and the

public, in the use of the street for a period of nearly

ten years, effectuate a common law dedication of the

street to the public?

Respondent on this question draws a fancv picture

which can only be sustained by suppressing most of the

facts of the case, inventing others, and giving a desin-

genuous color to the remainder. It first premises that

the Railroad Company anticipating that non-e of the

towns laid out by it would grow into cities, but not

knowing which, platted all of them in uniform fashion,

laying off Railroad Street in all of them as a kind
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of Railroad reserve both for the use of the Railroad

and the public, but without any intention to dedicate

it to public use, and then proceeds: "During this for-

mative period the strip was used by any person who

found it convenient to do so for any desired purpose

so long as such use was consistent with all the desired

Railroad uses. The semi-public use of such strip con-

tinued until it became inconistent with the Railroad

use, and then it was by the Railroad Company abro-

gated. Such use in the communities that did not grow

continues down to the present time. In Spokane ic

continued for a number of years, gradually being

decreased as the needs of the Railroad Company in-

creased, and finally being put an end to a number

of years ago."

The respondent is here assuming two facts that do

not exist as the atmosphere of the picture. First,

that the town plat of every town and village through

which its line ran was laid ofif in uniform fashion.

There is not only no evidence of that fact, but it is

not a fact. Second, that the strip was reserved for

railroad tracks and uses, that is to say, reserved in

the sense that it was excepted from dedication. We
think we have heretofore shown that there was no

such exception of the strip in question. But we pass

all that by because it is only a part of the atmosphere

surrounding the picture.

The picture itself is that of a permissive use of

Railroad Street by the people of Spokane, having no

characteristics of real street use more than the use of
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other open spaces during the early history of the city,

and a gradual drawing in and restriction of that use

as the necessities of the Railroad Company required

until the public had been wholly excluded; and then,

having drawn the picture and exhibited it in its every

light with the pardonable pride of an artist the re-

spondent declares: "It follows that there was

no use here for such a length of time as

would fix Railroad Street as a public high-

way." This is what respondent calls in its brief

building up a man of straw to knock it down again.

Where in the picture is exhibited the energetic agents

of the Railroad Company showing ofif to the public

the lots abutting Railroad Street, and expatiating on

the advantages of that thoroughfare as a wide and

desirable street? Where does it show General

Sprague and Mr. Browne in conference arranging

for the dedication of Railroad Street through their

respective properties? Where does it show the plat

of Railroad Street with no means of access for lots

abutting on it unless the street be a street? Where does

the picture show the bustle of an energetic, growing

community building up the street with wholesale and

retail business houses, with hotels and restaurants,

saloons, barber shops, blacksmith shops and fruit stores,

interspersed here and there with residences, until

as one witness expressed it, the street had been built

on continuously, although not solidly, throughout its

entire length on both sides, and in some of the blocks

on the north side had been built up solidly? Where

is shown the Railroad Company contemplating
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without protest the growth and development of the

street for ten years by its upbuilding on lots sold by it.

while its busy agents were pounding the public on the

back to buy more lots and pay more money for the

purpose of putting up more buildings on the street?

All this is excluded, and respondent would have

the court look only at the free and easy habits of the

people of a new Western town in the matter of loco-

motion as fixing the character of the use of Railroad

Street, and at the corporate greed, which, after the

establishment of the Street, has induced the Railroad

Company to endeavor to filch it from the public.

In every street controversy, particularly if it goes

back for any length of time, some witness or witnesses

may be found on each side of every proposition of fact,

the result, no doubt, of a hazy recollection spurred to

activity by a general desire to have a look in in investi-

gations involving questions of public neighborhood

interest. On this question of the user of railroad street,

however, respondent could find only three witnesses

who would stand with it, the witnesses Cook, Glass-

gow and Newberry, and even their testimony must be

wrenched from its context to give it the color desired

by respondent. Respondent did call one other witness

to the point but his testimony was disappointing and

is not quoted. We refer to the witness Edward C.

Miller, who said: "Railroad Street in those days

was used on both sides as a thoroughfare, people driv-

ing back and forth, going either west or east to the

freight depot or passenger depot * * * other

people besides those going to the depot could use it if
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they wanted to, could go anywhere they wanted to."

Record, p. 342.

The little value to be attached to the stray expres-

sions of the three other witnesses called by respond-

ent concerning the nature of the travel on Railroad

Street, will be readily seen when all their testimony

IS read. For instance, the witness Newberry said on

cross examination: (Page 315 of Record).

"I can't recall any hotel on the north side of

Railroad Street but the Sprague House. Might
have been more. I think there was one west of

that, but I am not positive. I can't ansvvxr as to

the number of saloons. I can't recall what mer-
chandise stores there were on the street. I wouldn't

say there were not any. There were some agri-

cultural implement people, something of that

kind, before the fire, I recall.

On the south side of the track there were some
residences, and one store adjoining where I lived.

I can't say as to residences on the north side. You
see there was so much of these things wide open
and the streets were not graded, and it would he

pretty hard to say just where a house was. The
only place where there was a graded street at all

was Riverside Avenue.

It was a good while ago. I am pretty hazy
as to the buildings that were on either side of the

track. I was a very busy man in those days, run-

ning back and forth across the continent, chasing

the railroad and I was paying more attention to

other things. They didn't impress themselves on

me, that is all."

The witness Cook said on cross-examination;

(Pages 317 and 318 of Record).

"During most of the time before the fire, I

lived on my claim, about a mile and a half south
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of the track. During that period I did not buy or

sell any lots in Railroad Addition; except one on
Second Avenue and Post.

I remember the Taylor and Sharkie building.

My recollection is that it faced Howard; it may
have faced the railroad also. There may have
been buildings on the north side of the track be-

tween Stevens and Howard, but I don't call to

mind any. There may have been some between
Howard and Mill, and between Mill and Post,

and Post and Lincoln. I think there were build-

ings between Lincoln and Monroe. I guess those

that were built, if they did not face the side streets,

had to face the track if they were going to do any
business.

My recollection is not distinct about every
building and the size of the building and where
it stood and how many in a block. I know peo-

ple could drive parallel with the track, and did
drive there for several blocks, within a space of

100 feet of the railroad track—something like

that."

As to the incident related by Mr. Cook about be-

ing required on one occasion to go from the front of

the warehouse to the back to get his freight, dilated

on by respondent as an evidence in that early day of a

denial of the rights of the public in Railroad Street,

it requires an ingenious imagination and a facile pen

to give it any such complexion.

The witness Glasgow said on cross-examination:

(Pages 320, 321, 322 of Record).

"Before the fire there were some buildings on
the track on Railroad Street between Howard and
Mill, fronting on Howard. There were some
buildings on the north side between Post and Mill
Streets, facing the track. I don't remember v/hat
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they were. I have no idea of the character of

business that was done in them. There were

buildings between Post and Lincoln Streets on

the north side. I don't know that they faced the

track; they might. It seems to me there were

some buildings between Lincoln and Monroe, but

they didn't face the track as I remember it. * *

"Thev could drive through if they wished from

Post Street to Lincoln. I don't think they drove

from Lincoln to Monroe, although I don't know.

There was a hide and fur depot in there; Behrend

built that very early; I think in '82 or 3. I think

the Taylor and Sharkie place fronted on Howard
Street, but can't swear to that. Looking at this pic-

ture I think it faces north (toward the railroad

track)." The picture referred to was then offered

in evidence as Defendant's Exhibit 30.

The fur depot referred to, was on the norih

side of the track near Monroe Street. It might
have been one or two hundred feet from the

track, I can't sav."

Now how ridiculous and absurd to catch up a few

phrases used by these witnesses concerning the

irregular character of the travel in Spokane in

early days and the disposition of people to utilize

short cuts in going to and fro, put into their mouths

generally bv counsel, as establishing against the host

of witnesses called by Complainant, and against the

necessary and controlling inferences to be drawn from

the upbuilding of Railroad Street shown by these wit-

nesses and not denied by any witness for the respond-

ent, that Railroad Street was only used by the public

intermittently and permissively, and so long as such

use was not inconsistent with all the desired railroad

uses! It is almost an insult to the intelligence to argue
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10 any one that the travel on a well defined and well

built street, such as Railroad Street is shown to have

been for ten years after its establishment, was a per-

missive use, and was considered either by the Railroad

Company or the public a permissive use. And in

view of that fact it may seem unnecessary to recapitu-

late the testimony of complainant's witnesses on this

point, but at the risk of seeming tedious, we do so

very briefly. We omit everything relating to the char-

acter of the buildings on the street, and the nature of

the business carried on in them and confine our quota-

tions to the question of the character and extent of the

travel on the street.

Dr. J. E. Gandy: "It (Railroad Street)

was used as the principal driveway to and from

the Passenger Depot from the down town dis-

trict, which was then on the corner—the business dis-

trict was then on lower Howard Street from Front

Avenue South, a block and a half probably. It was

used as much as any street in town, except possibly

Howard Street, and possibly Front, that is, talking

now of the early history prior to the beginning of 1883

and 1884. It continued to be a used street, much used

street, up to the time of the fire, the big fire in August,

1889, August 4th, 1889. That fire swept away every-

thing on Railroad Street east of Lincoln Street. * *

Compared with Front and Main Streets, well in the

early history Front and Main v/ere much more promi-

nent than Railroad Street, that is, from 1880 up to

the next two or three vears. But as time wTnt on
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Front became less and less used, Railroad more and

more used. Up to the time of the fire Front Street had

become principally a second class street, while Rail-

road Street had improved very materially in that five

or six years. * * * People did not drive along

there (on north side of the track) promiscuously, there

was a well defined roadway close to the railroad track,

not right close to it, it was between our building and

the track"

Record, pp. 220, 221; p. 223; p. 229.

H. J. Shinn: "I have driven over this street a great

number of times; it was used universally by the public.

* * * They traveled on Railroad Street promiscu-

ously, now on one side (of the track) and now on the

other. In travelling along, at times you might be on

Railroad Street and at other times on private ground.

They generally followed the line of the railroad."

Record, p. 234; p. 236.

Lucius G. Nash: "That street (Railroad) was

constantly used from 1881 to the time of the great fire

in 1889. It was used by the public as a thoroughfare.

* * * I have ridden on it many, many times as a

boy. Railroad Street on both sides was used habitu-

ally by the public as a street; that is all there is to it."

Record, p. 247; p. 248.

Frank Johnson: ''It (Railroad Street) has been

used continuously, considerably by the public as a

thoroughfare; was even before I built this Depot, be-

cause it was a well beaten road at that time. It was
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used on both sides of the track, but of course was used

more on the north side than the south side. * * *

It made a pretty good thoroughfare because there was

a great deal of heavy hauling done over those roads

at that time. * * * There was nothing to prevent

anybody travelling around there pretty near as they

pleased. Generally of course the road was naturally

more beaten up and down the avenue here (R. R.

Street) because it was used more, and consequently

a person will go where the roads are broken rather than

across the gravel."

Record, p. 251
;
p. 252; p. 253.

W. S. Norman: "Up to the time of the fire Rail-

road Street within the limits I have described (How-

ard to Monroe) had been used as a public thorough-

fare by the public generally, and has been used ever

since in a confined form—until a few weeks ago there

was a roadway about sixty or eighty feet wide, be-

tween the service track to the warehouses and the main

track."

Record, p. 257.

M. S. Bently: "In 1882 it was a street the same as

the others. * * * People did not drive wherever

they chose along the track. There was a marked

street there. South of the track and north of the

track and north of the lot line."

Record, p. 262; p. 264.

Rufus Merriam: "During that period (1888) the

street was pretty generally used from Lincoln or Mon-
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roe on the west to Stevens on the east. * * * *

When I first came here there was a great deal of travel

longitudinally w^ith the track on Railroad street. Since

the fire there has not been so much travel there."

Record, p. 266; p. 267.

D. M. Drumheller: "As to the condition of Rail-

road street from the time it was platted to 1889, prac-

tically all the travel and traffic from the main part of

town went down Howard Street to the track and then

down Railroad Street to the Depot backwards and

forwards. * * * As far as I know the general un-

derstanding was that Railroad Street was a street.

It was always considered a street. * * * People

having buildings on Railroad Street used the street to

get to and from their buildings. People living south of

the track and further west also used the track to get

down to the neighborhood of their own buildings."

Record, p. 26Q; p. 270; p. 271.

J. B. Blalock: "It was used by the public generally

as a highway up till 1889 and was built on from Mon-

roe pretty much up to Howard Street, probably five

or six blocks I should think. * * * Xhe general

understanding and report in the city as to Railroad

Street was that it was a street the same as any other.

There was lots of travel on it, there was business

there. * * * Riverside Avenue and Howard

Street were of more importance; I don't think that

Main was of as much importance as Railroad Street,

nor Front. * * * By the importance of a street
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I mean the amount of teams and vehicles and traffic

that went over it."

Record, p. 271
;

p. 111.

Thomas Thwaite: "They all used the street, it was

a street then (1886). * * * The street was gen-

erally used from Stevens to JefTerson Street."

Record, p. 273; p. 274.

George Turner: "The street was then (1884) be-

ing used by the public as a street, that use and the con-

dition of the buildings on the street continued up until

1889, at the time of the fire. * * Railroad Street

was then used by the public as a thoroughfare as well

for reaching the Depot, which was down on Post

Street, as in reaching these buildings on each side of

the street, for the purpose of ingress and egress, and

also for the passage of vehicles east and west ofif Rail-

road Street. * * * j could not identify the par-

ticular point where the traffic commenced or ended

on the street, but I will say, generally, from about

Stevens Street on the east to Lincoln Street on the

west."

Record, p. 275.

C. J. Craig: "From 1882 to 1889 the street was

generally used as a street, that was principally used

by people coming from Brown^s Addition into the

city here. I used it nearly altogether then. T could

come up Railroad Street and then take a cross street

to go down town. I used to see the other residents

coming that way frequently. *' * * We didn't use
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Railroad Street much after the fire. The whole city

was burned up and we travelled most any way.'

H. A. Holland: 'T recall the condition of Rail-

road Street between 1881 and 1889. It was used by

the public generally as a street. * * * The street

was travelled east as far as Stevens and west to Mon-

roe. * * * Xhe street it still open on the south

side, in front of our property, except the railroad

track."

Record, p. 288.

This testimony could have been augmented in-

definitely, if it had been anticipated that any question

would be made, but the admission of Mr. Graves,

leading Counsel for respondent at the trial, seemed to

make it unnecessary. Even without that admission,

it would hardly have been proper for complainant to

duplicate its testimony indefinitely. The Court will

see that the witnesses who were sworn were among

the oldest and best citizens of Spokane, and in view

of the uniformity of their testimony as to the nature

and character of the travel and traffic on Railroad

Street, it is impossible to doubt that Railroad Street

was a well travelled street, a distinctive street, as much

a street as any other street in the city from the time of

the making the town plat down, at least, to the great

fire of August 4, 1889. When to all this is added the

character of the improvements on the street, the con-

duct of the Railroad Company in inviting and pro-

moting that improvement, throughout the entire time,

the testimony showing the origin of the street to have
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grown out of the agreement of General Sprague and

Mr. Browne, and the testimony showing the entire

absence at any time of an assertion of an exclusive

right by the Railroad Company, it is impossible, we

respectfully submit, for this Court to reach any other

conclusion than that the Railroad Company intended

to and did dedicate Railroad Street, to the use of the

public, and that the use of the street by the public was

so full, perfect and complete that it constituted an ac-

ceptance by the public of the dedication. We are

speaking now of a common law dedication. Of course

if the statutory dedication was complete the question

of common law dedication is immaterial, and we be-

lieve that it was complete; but we have sought to

make assurance doubly sure, by establishing at the

same time a complete common law dedication. In-

stead of the promissive use of the street, gradually

withdrawn as the necessities of the Railroad required,

pictured by respondent, we have shown a use so full,

perfect and complete in every way, and extending for

such a length of time, and, marked with such evidences

of acquiescence, not in a permissive use but in an estab-

lished lawful use, that unless all inferences from hu-

man conduct are to be discarded. Railroad Street had

become established as a street at the time of the great

fire in 1889.

The respondent was permitted to introduce the evi-

dence found in the record, concerning the progressive

use of Railroad Street for warehouse purposes, made

tentatively at first and confidently and aggressively at
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a later period, on the theory that it went to the ques-

tion of the intent of the Railroad Company in the

matter of the dedication of the street; but we submit

that it throws no light on that question, and that, suice

there is no question of estoppel, abandonment or ad-

verse use in the case, its reception was improper for

any purpose. In considering the question of common-

law dedication there must be some point of time to

which the Courts can refer and say the dedication was

or was not complete at that time. The conduct of the

parties after that time, and particularly the conduct

of the dedicator in attempting to resume his dominion

over the street, cannot be permitted to influence the

rights of the public. The authorities to this proposi-

tion were collected and discussed by Mr, Elliott in

his work on Roads and Streets, cited in our principal

brief. Now we say that Railroad street became a

street by the conduct of the Railroad Company and

the public, if not before, at least by the time of the

great fire of 1889, and we admit that if it had not then

become a street it never has been a street. There-

fore it is wholly immaterial what view the Railroad

Company and the municipal authorities acted on

after that time. If the street was then a street it could

not be lawfully resumed by the Railroad Company,

and the rights of the publis in it could not be sur-

rendered by the city. And we assume as a proposition

that needs no authority, that the city could not do by

inaction or indirection what it could not do affirma-

tively and directly. Its silence during the period of

encroachment by the Railroad Company could not
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confer rights in the street after it had become a street,

nor could its action in taxing the right of way either

generally or by local assessment, have that efifect.

Such conduct of the public authorities during the

period when the alleged dedication was ripening

would of course be competent evidence on the ques-

tion of dedication or no dedication, but after the street

had become fixed as a street, it was immaterial for any

purpose.

The respondent has naturally made much of

the supine conduct of the municipal authorities in

permitting the street to be obstructed to the extent that

the evidence shows it to be obstructed at the present

time, but the Court cannot, consistently with the law,

give any effect to that conduct; and when it remembers

the influence of a greaUtrans-continental railroad, ex-

erted, not only over municipal authorities, but over

business men applying for and receiving its favors, the

men interested in acquiring the abutting lots on its

right of way in order that they might receive its

favors, it cannot greatly wonder that the Railway

Company has thus far gone on victoriously in the

course marked out by it.

This brings us to the thought shadowed forth

in various parts of respondent's brief, but never

laid down anywhere as a distinct bar to re-

lief here, that these complainants, abutting owners,

are in some way estopped by not having sooner com-

plained.
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We say in respect to that that if respondent desired

to estop the complainants it should have pleaded

estoppel and thereby given them an opportunity to

rebut any inferences arising against them from the en-

croachments of the Railroad Company shown by the

evidence.

We say further that there is no principal of law

that can be invoked to make an encroachment in a

part of a public street an estoppel against abutting

owners to complain of further and additional en-

croachments.

Moreover, as to three out of the four complain-

ants here, their property is on the south side of the

street. There never has been any encroachment on

that side, and the street has ^Maa-been an open street

on that side one hundred and twenty-five feet wide.

They have never before been hurt and have never be-

fore had occasion to complain. Now however it is

proposed to take away street access to their property

and to darken the ground floor of their buildings by

a structure higher than their second story windows

and approaching the front of their property within

a few feet. We say on these facts that they have not

been remiss in not before complaining, and that there

is nothing in their conduct which requires a Court of

Equity to deny them its aid in the protection of their

clear legal rights?

We do not deem it necessary to notice the authori-
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ties referred to by respondent and going to the ques-

tion of the requisites of a common law dedication.

The vital principle underlying all dedications is the

intent to dedicate, and where that intent is to be made

out by conduct the inferences from the conduct must

be clear and convincing, and will not be aided by

presumption; and there must be an acceptance by the

public, and where that acceptance is to be made out

from user the like certainty as to the acceptance must

flow as a necessary inference from the user. No au-

thority can or does state the law more strongly

against us. We accept it as stated and are willing to

have the question of the common law dedication of

Railroad Street measured by it.

We will notice one or two minor points and then

conclude this brief. Respondent introduced in evi-

dence, and quotes in its brief and comments thereon,

a part of a circular addressed to the public in 1908

against the attempt made in that year to secure the

assent of the City Council to the dismemberment and

disfigurement of the city by the building of a broad

and high dirt fill through the center of the business

district. That circular was written and signed,

along with others, by one of the complainants herein

who is also of Counsel in the case, and respondent says

of it: "It is clearly apparent from the language used

that Judge Turner no more supposed in 1908 than he

did in 1892 that Railroad Street was a public highway

but considered it on both such periods to be the private

right of way of the Northern Pacific Railway Com-

pany." I
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This comment is made notwithstanding the ex-

planation of the circular letter made by Judge Turner

in his testimony and in the face of his declaration

when on the witness stand that in a number of ad-

dresses made to the City Council in 1908 he clearly

and explicitly and positively took the position that

Railroad Street was not the private right of way of

the Railway Company, but was one of the public

streets of the City of Spokane. He did not, it is true,

explain why this contention was not carried forward

and embodied in a document addressed to the people

from another standpoint and intended to influence

many men of many interests. He was not asked to

do so. The matter is not of any importance because

what Judge Turner thought in 1908, if he thought

a? respondent suggests, cannot be the measure of the

lights of complainants in this litigation. Judge Tur-

ner would like to have his opmions accepted as the

measure of the rights of his clients, but unfortunately

a somewhat extended experience with the Courts has

disabused his mind of any such vain hope.

We cannot believe that Counsel for respondent are

serious in the suggestion that there is any inconsistency

between the position of complainants here and that of

the city in the Mill Street litigation twenty years ago,

and brought to this court under the title, "The Northern

Pacific Railroad Company vs. the City of Spokane."

That was an action brought by the Railroad Company

to enjoin the City from tearing down a temporary

freight depot built in Railroad Street and across Mill

Street. The city might have taken the position in that
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case that the depot building was an obstruction in

Railroad Street as well as a closing of Mill Street,

although to have done so would have been to raise un-

necessary and, what counsel may have then thought,

troublesome issues. The city chose to stand on the

closing of Mill Street. In doing so it admitted

neither expressly nor impliedly, neither as matter of

fact nor as matter of law, that Railroad Street was

not one of the established streets of the city. The

matter is draggged into this case by the hair of the

head, because none of the complainants here were

parties to that action and no plea of res-judicata is

made even if they had been parties. The purpose ap-

parently was to have a little more fun with Judge

Turner by again convicting him of supposed incon-

sistency on the strength of that case. Well all we have

to say about that is, that if respondent can get any fun

out of Northern Pacific Railroad Company vs. the

City of Spokane, its cheerful optimism is unbounded,

and worthy a better result than it is likely to receive

at the hands of the Court that rendered the decision

in that case.

This reply brief, while not provided for by the

rules of this Court, has been prepared pursuant to an

understanding with counsel for respondent, that com-

plainants would prepare and serve their original

brief in advance of the time fixed by the rules of the
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Court, and that respondent would then prepare and

serve its brief in time to enable complainants to pre-

pare and serve a reply brief.

Respectfully submitted,

TURNER & GERAGHTY,
POST, AVERY & HIGGINS,

Solicitor for Complainants.

I

!
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In the United States Circuit Court of Appeals,

Ninth Circuit.

In the Matter of the LANE LUMBER COMPANY,
A Corporation,

Involuntary Bankrupt.

Petition for Review.

To the Honorable, the Judges of the Circuit Court

of Appeals, Ninth Circuit, of the United

States

:

Your petitioners, Whitla & Nelson, a copartner-

ship, attorneys for the Lane Lumber Company, a

corporation, bankrupt, respectfully show:

On the 29th day of July, 1911, the above-named

Lane Lumber Company, a corporation, was duly ad-

judged an involuntary bankrupt by the United

States District Court for the District of Idaho,

Northern Division.

P. H. Wall, the president of the bankrupt corpo-

ration, came to the office of Whitla & Nelson and

made arrangements with the firm to represent the

corporation in the bankruptcy proceedings and to

prepare the schedules for the corporation, and do all

acts necessary to properly represent said corpora-

tion through the proceedings.

The officers of the corporation had no means to

pay the attorneys, and it was agreed between the offi-

cers of the corporation and petitioners, that petition-

ers were to be paid whatever amount the Court

allowed them as attorneys for bankrupt ; that the en-

tire matter was to be submitted to the Court and it
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was to make the allowance for the services so per-

formed. No other payment was made for the ser-

vices to said attorneys.

At the time said employment was made of the firm

of Whitla & Nelson to represent the bankrupt, the

bankrupt had been out of the possession of its books

for several months; the corporation having been in

the hands of a receiver, L. F. Connolly, who had

been appointed several months previous to the adju-

dication of the Lane Lumber Company as bankrupt

by the Honorable W. W. Woods, Judge of the Dis-

trict Court of the Second Judicial District of the

State of Idaho. The officers of the bankrupt corpo-

ration did not know the exact status of the affairs of

the corporation or in regard to the claims that were

secured and unsecured and what w^as to go into the

schedules, and it was necessary to have the books of

the corporation to properly prepare the schedules.

The said L. F. Connolly, receiver in the State Court,

refused to turn over the books and records of the

company to its officers or the attorneys, and it was

necessary for said attorneys to make application to

the Court for an order directing the receiver to allow

them the possession of the books for the purpose of

preparing the schedules. The Court granted the

order for said books and they were finally obtained.

In preparing the schedules it was necessary for

petitioners to examine carefully the books of said

company, and about three weeks of time was con-

.

sumed by the firm and its office force in preparing

said schedules. In the preparation of said schedules

it was necessary for Mr. Whitla, one member of said

firm, to go to Spokane to interview some of the cred-
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itors to find out the exact condition of their claims.

The schedules covered something like one hundred

pages of typewritten matter, a great part of which

was description of different sections of land, and for

the three weeks spent thereon and for stenograph-

er's charges thereon, a charge of $750.00 was made
the bankrupt.

A charge of $50 per day was made for the time

actually spent in court and this fee includes the time

spent in the office in going over matters with the

bankrupt's officers, in conferring with the trustee for

bankrupt, and in looking up authorities and prepar-

ing for the court work, and advising the officers of

the corporation. Considerable time was spent by

the firm in preparing papers, looking up authorities

and securing facts to assist the court, but no charge

was made for this during the first meeting of credit-

ors. The charge of $50.00i a day was for the full

thirty-seven days in attendance by petitioners in

court upon the specific orders of the referee in bank-

ruptcy to attend such meetings.

A charge of $100.00 was made for preparing pro-

ceedings, including objections and brief on objection

in reference to contesting the claim of the receiver

appointed by the State Court for allowance of fees

and expenses to himself and attorneys.

The claim w^as filed by L. F. Connolly, receiver in

the State Court. As receiver in the State Court he

had filed a claim in the bankruptcy court for a large

amount of expense, including attorney's fees, which

were deemed improper on behalf of the bankrupt.

Attorneys for the bankrupt, claimants herein, ob-

jected to said claim and filed their objections in writ-
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ing and also made objection in open court which were

concurred in by others, including Mr. Eussell of

Post, Avery & Higgins and the trustee. The trustee,

however, did not care to urge his objections or pre-

pare a brief and the attorneys for bankrupt, claim-

ants herein, prepared a brief and submitted argument

to the Court in the matter. The Court sustained the

objections to the claim of the receiver and there was

something like $1100.00 or $1200.00 asked for by the

receiver of the State court disallowed. A charge of

$100.00 was made bankrupt for this work, about two

days being spent by claimants in getting out the brief

besides the time spent in arguing same.

One charge of $25.00 and another charge of $15.00

was made by the attorneys for bankrupt for matters

connected with getting the order from the Court on

L. F. Connolly, receiver in the State court, for the

books of bankrupt. The services were rendered

prior to the time the schedules were filed and were in

regard to securing possession of the books.

The receiver in the State court at about this time

also attempted to have the proceedings in the bank-

ruptcy court stopped and the officers of bankrupt

consulted with claimants in regard to this matter on

several occasions. Officers of bankrupt consulted

with claimants on niunerous occasions and took up a

great deal of their time but no further charges were

ever made in regard to the advice given bankrupt's

officers.

That the said first meeting of creditors continued

up to the month of November, 1912. The Honor-

able L. L. Lewis, Referee in Bankruptcy, before
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whom these proceedings were had, ordered and re-

quested claimants, Whitla & Nelson, to attend all the

hearings of said first meeting of creditors and it was

upon the specific request and order of said referee

that the attorneys for bankrupt, petitioners herein,

attended said meetings of creditors. Petitioners at

all times sought to have said first meeting of credit-

ors end as soon as possible that they might not be

compelled to make any further charges for attend-

ance thereon, and did nothing to cause the said meet-

ing to be continued as long as it was, and did all in

their power to assist the proceedings therein. A
copy of the referee's appearance docket, showing

dates on which hearings were had, is hereunto at-

tached and marked Exhibit "A-0."

That on the 11th day of December, 1912, petition-

ers filed a petition with the referee in bankruptcy

praying for the allowance of attorney's fees to them

as attorneys for said bankrupt, attached to which pe-

tition was an itemized account of their charges. Said

petition and schedules are hereto attached and

marked Exhibit "A." That objection to the allow-

ance of said attorney fees to said claimants were filed

by the Bank of California and Price Waterhouse and

Co. (Exhibit "B"), and L. C. Wilson, receiver of the

State Bank of Commerce, Wallace, Idaho (Exhibit

"C"), and Samuel Boyd, Trustee (Exhibit "D").

That on the 26th day of March, 1913, said petition

came regularly on for hearing before the referee in

bankruptcy pursuant to an order made thereon on

the 10th day of March, 1913, at which time said hear-

ing was continued until the 9th day of April, 1913.

(Said order setting the petition of claimants down
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for hearing is hereto attached marked Exhibit "E").

That on the 9th day of April, 1913, said petition

came regularly on to be heard, the objections all and

singular to the same were overruled and petitioners

directed to proceed with their proof. Whereupon,

said petition and the objections thereto, the itemized

fee bill attached to said petition and the proof sub-

mitted by claimants, Whitla & Nelson, were fully

heard and considered by the referee in bankruptcy,

and taken under advisement. (A copy of all the tes-

timony heard at said hearing is hereto attached and

marked Exhibit "F.") That on said hearing proof

was submitted by claimants of attorneys of general

practice on the reasonableness of their charges and

proof was submitted as to the work done. None of

the parties objecting to the allowance of said attor-

ney's fees to bankrupt's attorneys appeared at said

hearing, although due notice was given all creditors

of said hearing and no objections were made as to the

reasonableness of the charges for the services ren-

dered.

On May 19th, 1913, the referee in bankruptcy made
and filed in said matter an order allowing claimant

the sum of $2750.00 as attorney's fees for the services

rendered bankrupt. A copy of said findings and

order are hereto attached and marked Exhibit "G."
Thereafter a petition to review was filed by L. C.

Wilson, receiver of the State Bank of Connnerce of

Wallace, Idaho, and E. N. LaVeine, attorney for the

trustee, a copy of said petition is hereto attached and

marked Exhibit "H." The petition to review, to-

gether with all necessary matters was reported to the

District Judge by the referee, a copy of which report
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is hereto attached and marked Exhibit "I." The

said petition to review came regularly on for hearing

before the Honorable Frank S. Dietrich, Judge of

the above-entitled District Court, at which time said

matter was duly heard and considered and arguments

made by the attorneys for said petitioners and re-

spondents therein and the matter was thereupon

taken under advisement by said Judge.

That thereafter and on the 7th day of July, 1913,

said Judge rendered his decision revising the order

of the referee in bankruptcy allowing claimants the

sum of $2750.00, and ordered that claimants be al-

lowed only the sum of $385.00, the same to be paid

in due course of administration if there were suffi-

cient funds available therefor, otherwise the claim

was to share ratably with others of like dignity. (A

copy of said decision is hereto attached and marked

Exhibit '' J.")

That said decision is erroneous

:

1st. Because the petitioners' objecting to the al-

lowance of said attorney fees by the referee in bank-

ruptcy did not appear at the time said matter was

set for hearing, and thereby waived their objections

to said claim, and took no exception to the allowance

of said claim of $2750.

2d. Biecause the said sum of $385.00 is inadequate

and insufficient for the services rendered by petition-

ers herein.

3d. Because the following charges, which were

disallowed by said District Judge, were proper

charges and duly proved, to wit : August 4, 1911, ad-

vice relating to bankruptcy, proceedings instituted

against Bankrupt, $25; August 7, 1911, advice and



8 Whitla dc Nelson vs.

services relative to bankruptcy proceedings, $15 ; and
said decision is erroneous in holding that the evi-

dence relating to said charges was too vague and un-

certain to serve as a basis for a conclusion that they

were reasonably necessary to enable the bankrupt to

perform its duties or a fair value thereof.

4th. Because the charge of $100 of August 24,

1911, for preparing papers, including objections and

brief on objections and contesting receiver's claim

for allowance of fees and expenses to himself and at-

torneys, was disallowed, and said decision is errone-

ous in holding that there was no legal obligation on

the part of bankrupt or its attorneys to contest said

allowance of receiver's claim and in holding that it

w^as the trustee's function and his duty and also the

rights of the creditors to oppose baseless claims, in-

clnding said claim |)ut forth by the receiver, and in

holding that said charge of $100 was an unnecessary

charge against said estate.

5th. In holding that $35 was a sufficient charge

of the stenographer's services in preparing said

schedule, and that $15 per day was a sufficient charge

for claimants to gather and classify the data from

which said schedules were prepared, and that a re-

tainer fee of $100 for the legal advice incidental to

the supervision of the work was sufficient.

6th. Because the sum of $100 for attending the

first meeting of creditors, to wit, thirty-seven days

actual time in court between August, 1911, and No-

vember, 1912, is not a reasonable allowance for the

services rendered, and for the reason that said

amount of $1850.00, or $50.00 per day for the actual

court attendance, is a reasonable and just charge for
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the services rendered.

7tli. Because said decision of said District Judge

in allowing said claimants only the sum of $385.00 is

without foundation or reason, and there is no evidence

upon which a disallowance or reduction of the sum of

$2,7'50 could be made or predicated.

8th. That said decision is unreasonable, unjust

and against public policy for the reason that said de-

cision is not supported by any sound reasoning or evi-

dence.

WHEREFORE, petitioners, feeling aggrieved by

said decision, pray that the same may be revised as to

matters of law and that said claim of your petitioners

herein for the sum of $2,750 as attorney fees for ser-

vices rendered bankrupt, be allowed.

Your petitioners designate E. N. LaVeine, attor-

ney for the trustee, residence and postoffice address,

Coeur de^Alene, Idaho, and James A. Wayne, attor-

ney for the Receiver of the State Bank of Commerce,

residence and postoffice address, Wallace, Idaho, as

the persons upon whom your petitioners desire notice

to be served.

Respectfully submitted,

WHITLA & NELSON,
Petitioners herein.

State of Idaho,

County of Kootenai,—ss.

R. S. Nelson, of lawful age, being first duly

sworn, on oath, deposes and says : I am a member of

the firm of Whitla & Nelson, the petitioners herein,

and make this verification in their behalf. That the

matters and things stated in the foregoing petition
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are true to the best of my knowledge, information

and belief.

E. S. NELSON.

Subscribed and sworn to before me this 2d day of

October, A. D. 1913.

[Seal] F. D. WARN,
Notary Public.

In the United States Circuit Court of Appeals, Ninth

Circuit.

In the Matter of the LANE LUMBER COMPANY,
a Corporation,

Involuntary Bankrupt.

Acceptance of Service and Waiver of Notice of

Filing Petition for Review.

Service of the within petition for review is hereby

accepted, and notice of the filing of the petition for

review is hereby waived.

Dated this 30th day of September, A. D. 1913.

E. N. LA VEINE,
Attorney for Samuel Boyd, Trustee of Bankrupt.

J. A. W^AYNE,

Attorney for L. C. Wilson, Receiver of State Bank
of Commerce.

In the District Court of the United States for the

District of Idaho, Northern Division.

IN BANKRUPTCY.

In the Matter of the LANE LUMBER COMPANY,
a Corporation,

Bankrupt.
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Exhibit "A"—Petition of Whitla & Nelson for

Allowance of Attorneys' Fees as Bankrupt's At-

torneys.

Your petitioners respectfully state and show to

this Honorable Court that heretofore the Lane Lum-
ber Company was duly adjudged bankrupt, and

thereafter in accordance with the orders of this

court was required to prepare and file schedules

herein, and for the purpose of so doing said bankrupt

employed your petitioners, who are attorneys at law

duly licensed to practice in this court and in all

courts of the State of Idaho.

That after the emplojinent of your petitioners as

attorneys for the bankrupt, petitioners spent consid-

erable time in advising said bankrupt and its officers

relative to said bankruptcy proceedings, to wit, on

the 4th day of August, 1911, rendered services and

advice to bankrupt for which a charge of $25.00 has

been made; that on August 7th, 1911, petitioners

rendered services and advice to said bankrupt for

w^hich a charge of $15.00 has been made ; that on

August 12th, 1911, petitioners rendered further servi-

ces and advice for which a charge of $15.00 has been

made. [1*]

That after said Lane Lumber Company was adju-

dicated bankrupt and an order entered directing said

bankrupt to prepare schedules of its assets and liabil-

ities your petitioners began the work of preparing

the schedules herein; that at said time Lawrence F.

Connolly was receiver of the Lane Lumber Company

'Page-number appearing at foot of page of original certified Record.
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appointed under tlie orders of the State court, but

said receiver refused to allow bankrupt to examine

its books and in every v^ay possible hindered bank-

rupt and its officers in securing the necessary data

with which to make said report and schedules.

Thereafter bankrupt, acting through your petition-

ers, filed an application in this court and had an

order issued directing said Lawrence F. Connolly as

receiver to allow bankrupt to examine its books, and

after a great deal of delay and annoyance on the part

of said Connolly as receiver bankrupt was permitted

by an order of this Court to have access to the books

of said corporation for the purpose of preparing

schedules. That thereafter your petitioners spent a

large amount of time, to wit, more than two weeks of

the time and services of your petitioners and use of

their stenographer for all of said time the schedules

of the affairs of said bankrupt as required by law;

that the affairs of said bankrupt were in badly mixed

condition and by reason of the fact that bankrupt

had not been in possession of said books since about

the month of May, 1911, it was very difficult to pre-

pare said schedules, and the work of arranging the

assets and liabilities in accordance with the schedules

devolved wholly upon your petitioners and in pre-

paring said schedules bankrupt was greatly handi-

capped by lack of information as to the exact condi-

tion of its affairs therebj^ causing your petitioners to

expend a large amount of additional work in connec-

tion therewith; that after preparing said schedules

and going over all of the [2] accounts of bankrupt,

your petitioners submitted the same to this court

on behalf of bankrupt, said schedules covering more



Samuel Boyd and L. C. Wilson. 13

than one hundred pages of typewritten matter and
having consumed more than two weeks' time to pre-

pare, for which a charge of preparing said schedules

together with the services of making application to

this court to compel said Lawrence F. Connolly as re-

ceiver to allow banl^rupt to examine the books, your

petitioners have made a charge of $750.00.

Your petitioners have made a further charge of

$50.00 per day for the days which they have attended

bankruptcy court on the hearing of the matters in

this case. Your petitioners have also made a fur-

ther charge of $100.00 for preparing the proceedings

including objections and brief on the objections and

contesting of the receiver's claim for allowance of

fees and expenses to himself and attorney herein,

and in this regard your petitioners respectfully state

and show that upon the said objections being made,

the bankrupt's attorneys, on behalf of bankrupt, ap-

peared and urged said objections and more than a

half day was spent in the argument of the same ; that

thereafter bankrupt's attorneys duly prepared,

served and tiled a brief herein upon said objections

and contest of said Receiver's claim, with the result

that improper charges amounting to about $1500.00

made by said Receiver were disallowed and bank-

rupt 's estate saved from having to make payment of

this amount as a cost of administration, for which

services your petitioners have rendered the additional

charge of $100.00.

Your petitioners state that the $50.00 a day charge

made for attending bankruptcy court one day is

made to include the extra time spent by petitioners

in briefing the questions involved upon each of said
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hearings, going over the matters with bankrupt and

investigating the facts relating to the various [3]

matters that were to come up for hearing as well as

the time spent in looking over the records and papers,

so that in addition to the time actually charged for

bv your petitioners, your petitioners respectfully

state that about half as much more time has in reality

been spent for said bankinipt as has been charged for

herein, but that the charge is made to include the ex-

tra services performed by bankrupt's attorneys.

Your petitioners attach hereto as a part of this pe-

tition an itemized statement of their charges and al-

lege that the sum charged in each and every item is a

reasonable fee therefor, and that the total sum of

twenty-seven hundred fifty-five ($2,755.00) dollars is

a reasonable siun to be allowed your petitioners as

attorneys' fees for the bankrupt herein.

Your petitioners further state and show that when

they were employed by said bankrupt it was repre-

sented that the business of said bankrupt and assets

thereof were of the sum and value of about a half

million dollars, and your petitioners were compelled

to and did forego other lucrative employment in ac-

cepting the matter of the attorneyship for said bank-

rupt, and had they not acted as attorneys for said

bankrupt, they would have received other employ-

ment which would have paid them more than the

amount charged for in acting as attorneys for bank-

rupt herein.

Your petitioners further state that the affairs of

said bankrupt were in a very badl}" mixed condition,

and that a very large amount of time was necessarily

expended by petitioners in looking after the affairs
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of said bankrupt and that the charge of fifty dollars

per day made for the services of your petitioners is a

reasonable charge for such work, and that the whole

sum of $2,75'5.00 charged by your petitioners is a

reasonable sum to be allowed bankrupt's [4] at-

torneys herein.

WHEREFORE, petitioners pray that they be al-

lowed the sum of twenty-seven hundred and fifty-five

($2,755.00) dollars as attorneys' fees for said bank-

rupt's attorneys in this action, and that said sum be

charged as costs of administration herein and the

trustee be directed to pay to your petitioners said

sum.

WHITLA & NELSON,
Petitioners.

State of Idaho,

County of Kootenai,—^^ss.

Ezra R. Whitla, being first dnly sworn, deposes and

says : I am one of the petitioners named in the fore-

going petition and make this verification in their be-

half. That I have read the foregoing petition and

know the contents thereof, and that I believe the

facts therein stated to be true.

EZRA R. WHITLA.

Subscribed and sworn to before me this 11 day of

December, A. D. 1912.

E. D. WARN,
Notary Public. [5]



16 Whitla & Nelson vs.

[Statement of Attorneys' Charges and Fees.]

THE LANE LUMBER COMPANY, Bankrupt,

to

WHITLA & NELSON, Dr.

1911.

Aug. 4. Advice relating to bankruptcy

proceedings instituted against

bankrupt $ 25.00

Aug. 7. Advice and services relative to

bankruptcy proceedings. . .. 15.00

Aug. 12. Advice and services relative to

bankruptcy proceedings 15 . 00

To services, preparing schedules

of bankrupt and services in

connection therewith, includ-

ing application to court for

orders upon Lawrence F. Con-

nolly, receiver, to compel him

to allow bankrupt to examine

books 750.00

Attending meeting of creditors

five days, at $50.00 per day. . . 250.00

Attendance in bankruptcy court 50 . 00
*' '' 50.00

" " '' 50.00
*' " '' 50.00
" " '' 50.00

2 days' attendance in bank-

ruptcy court 100.00

Dec. 9. 2 days' attendance in bank-

ruptcy court 150

Aug. 26.

Sept. 9.

a
27.

Oct. 10.

Oct. 23.

Nov. 13.

Dec. 5.
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1912.

Jan. 3. Attendance in bankruptcy court 50.00

Jan. 12. ''
it li 50.00

Feb. 20.
n ii 50.00

gbettldfeeJ^ebrMr
a

27. " it n 50.00

Apr. 10.
n a 50.00

'' 16.
it 11

50.00

[6]

Apr. 18.

Pn <rp .Q.Q.Q

May 2.

May 10.

May 24.

June 11-

July 15.

'' 16.

*' 26.

'' 2fJ.

Aug. 16.

Aug. 24.

Total fwd $1855.00

Pwd $1855.00

Attendance in bankruptcy court 50.OO

'** " '' 50.00

" '' '' 50.00
'' ''

" 50.00

12. 2 days' attendance bankruptcy

court 100.00

Attendance in bankruptcy court 50.00
a a 50.00
a u 50.00
a li 50.00
a ii 50.00

Sept. 26.

Preparing proceedings, including

objections and brief on objec-

tions and contesting receiver's

claim for allowance of fees and

expenses to himself and attor-

ney fees 100.00

Attendance in bankruptcy court 50.00
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Oct 14-15. 2 days' attendance in bank-

ruptcy court 100.00

Oct. 22. Attendance in bankruptcy court 50.00

Nov. 25. Attendance in bankruptcy court 50.00

Total $2755.00

Besides the total attendance in court in the above

matters, a large amount of time was spent in brief-

ing up the various matters set for bearing, going

over accounts, records, etc., with bankrupt's officers

and generally looking after bankrupt's interests in

these proceedings, so that the time actually spent in

looking after bankrupt's business in the above estate

was about fifty per cent more than shown above.

Filed June 5, 1913. A. L. Eichardson, Clerk. [7]

[Exhibit **B"—Objections of Bank of California et

al. to Allowance of Attorneys' Fees.]

In the District Court of the United States for the

District of Idaho, Northern Division.

IN BANKRUPTCY.
In the Matter of the LANE LUMBER COMPANY,

Limited, a Corporation, Banknipt.

Comes now the Bank of California and Price

Waterhouse & Company, creditors of the above-

named bankrupt, in the above-entitled proceeding by

their attorneys and Post, Avery & Higgins, a creditor

of the above-named bankrupt in said proceedings and

object to the allowance of attom-eys' fees for Whitla

& Nelson, as attorneys for the banki-upt in the above-

entitled matter, or any attorneys' fees to Whitla &



Samuel Boyd and L. C. Wilson. 19

Nelson, as attorneys for the bankrupt, on the grounds

and for the reasons that the fees claimed by said

Whitla & Nelson, as attorneys for the bankrupt in

the above-entitled proceeding, are excessive, exorbi-

tant and unreasonable.

The undersigned creditors hereby join in the objec-

tions of L. C. Wilson, Receiver of the State Bank of

Commerce of Wallace, Idaho, a creditor of the above-

named bankrupt, to the allowance of such fees, which

objections have heretofore been filed herein, and

adopt said objections as a part of the objections of

the undersigned to the allowance of attorneys' fees

for the attorneys for the bankrupt as fully and to all

intents and purposes as if said objections were herein

again particularly set forth.

WHEREFORE, the undersigned creditors ask

that the prayer of the petition of Whitla & Nelson, to

be allowed attorneys' [8] fees as attorneys for the

bankrupt in the above-entitled proceeding, be not

granted, and that no attorneys' fees be allowed said

attorneys as attorneys for the bankrupt in the above

entitled proceeding.

BANK OF CALIFORNIA.
By POST, AVERY & HIGGINS,

Its Attorneys.

PRICE WATERHOUSE & COMPANY.
By POST, AVERY & HIGGINS,

Its Attorneys.

POST, AVERY & HIGGINS.

Filed June 5, 1913. A. L. Richardson, Clerk. [9]
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In the District Court of tJie United States for the

District of Idaho, Northern Division.

In the Matter of the Estate of LANE LUMBER
COMPANY, Limited, a Corporation, Bank-

rupt.

Exhibit **C"—Objections of L. C. Wilson to the

Claim of Whitla & Nelson.

Comes now L. C. Wilson, Receiver of the State

Bank of Commerce of Wallace, Idaho, and objects

and protests against the allowance of the claim of

Whitla & Nelson filed herein on the 11th day of

December, 1912, or any part thereof for the follow-

ing reasons and upon the following grounds, to wit

:

I.

That said claim is exorbitant.

II.

That many of the items in said claim are not

proper charges against the estate of the bankrupt.

III.

That it is disclosed by the records in this case that

the services pretended to have been performed as

attorneys for said bankrupt and now sought to be

made a charge against said estate, w^ere in fact per-

formed in attempting to conceal from the trustee in

bankruptcy matters in connection with said estate

and to hinder and delay the creditors of said bank-

rupt in subjecting the assets of the said bankrupt to

the satisfaction of their claims.

IV.

That the first three items set forth in the itemized
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account attached to said claim are not proper

charges against the estate of the bankrupt, and said

statement does not disclose upon what [10]

matters said advice was given to said bankrupt.

V.

That the item of $750 for preparing schedules of

the said bankrupt is not a proper charge against the

estate of said bankrupt and is in fact a fee pretended

to be charged for performing services which could

have been and should have been performed by the

bankrupt himself without compensation, and further

that the said item is exorbitant.

VI.

That the several charges in said itemized state-

ment of $50 per day for attending meetings of the

creditors is exorbitant, and that none of said items

are proper charges against this estate; that said

services were not necessarily rendered in the interest

of said bankrupt estate or in the interest of said

bankrupt.

Dated at Coeur d'Alene, Idaho, this 5th day of

April, A. D. 1013.

L. 0. WILSON,
Receiver of the State Bank of Commerce of Wallace,

Idaho.

JAMES A. WAYNE,
Attorney for Said Receiver, Residence and P. 0.

Addl^ess, Wallace, Idaho.

Filed June 5, 1913. A. L. Richardson, Clerk.

[11]
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In the District Court of the United States for the

District of Idaho, Northern Division.

In the Matter of the LANE LUMBER COMPANY,
LIMITED, a Corporation,

Involuntary Bankrupt.

Exhibit **E"—Order Fixing General Hearing.

WHEREAS, a number of petitions have heretofore

been filed in the above-entitled cause; and it appear-

ing to the Court that said petitions, and each of them

should be speedily heard and that a general hearing

in said cause is advisable:

IT IS THEREFORE ORDERED that a hearing

be, and the same is, hereby fixed for Wednesday, the

26th day of March, A. D. 1913, at ten o'clock in the

forenoon of said day, at the Law Offices of the under-

signed Referee in Bankruptcy, located in the Otter-

son Block in the city of Coeur d'Alene, Idaho, in said

District; at which said hearing the following matters

will be called and considered, to wit:

Petition of H. C. Taylor; petition of appraisers

for allowance of fees; petition relative to interest

on insurance matters; petition of Exchange National

Bank of Coeur d'Alene; petition of attorne3"S for

bankrupt for the taxation and allowance of at-

torneys' fees; petition of attorneys for petitioning

creditors for the taxation and allowance of at-

torneys' fees; motion and proposed amended and

supplemental proof of claim of the Northern Trust

Company et al., for the allowance of attorneys' fees,

together with all objections that may be filed re-
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lative to the foregoing or any of them. And in

addition to the foregoing, the following matters will

be submitted to creditors for their consideration,

to wit: [12]

Priority of payment of accounts and bills allowed

in receivership report; payment of accounts and

bills contracted by trustee; the consideration of the

best means to handle sale of standing timber and

cut-over lands; and, such other or further matters

as may properly come on to be heard at said time.

AND IT IS FURTHER ORDERED that at least

ten days' notice by mail be given, forthwith, to all

creditors, counsel and other persons in interest of

the time and place of said hearing, according to law.

Done at Coeur d'Alene, Idaho, in said District,

this 10th day of March, A. D'. 1913.

LAWRENCE L. LEWIS,

Referee in Bankruptcy.

Filed June 5, 1913. A. L. Richardson, Clerk.

[13]

In the District Court of the United States for the

District of Idaho, Northern Division,

IN BANKRUPTCY.

In the Matter of the LANE LUMBER COMPANY,
a Corporation,

Involuntary Bankrupt,

Exhibit **F"—Hearing Before Referee in

Bankruptcy.

At the city of Coeur d'Alene, county of Kootenai

and State of Idaho, in said District, before Lawrence
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L. Lewis, Referee in Bankruptcy, on the 9th day of

April, A. D. 1913, at 10 o'clock A. M.

This cause came regularly on for hearing pursuant

to an order made and entered herein on the 26th day

of March, 1913, for the purpose of considering the

question relative to the attorneys' fees and no other

purpose, and the parties in interest having due

notice, bankrupt appearing by its attorneys Whitla

& Nelson, petitioning creditors appearing by its at-

torneys Reed & Boughton, Carnegie Trust Co., ap-

pearing by Ernest E. Sargent, and no other or further

appearances being made, the following proceedings

were had, to wit:

The COURT.—The matter of attorneys' fees or

petition relative to attorneys' fees in the case of

Northern Trust Co. will be decided upon the briefs

and upon the pleadings as it involves only questions

of law.

The first objection submitted relative to the al-

lowance of attorneys' fees with reference to Reed

& Boughton, attorneys for petitioning creditors,

is hereby sustained and all other and further objec-

tions are overruled, without prejudice however to

Reed & Boughton attorneys for petitioning creditors,

and leave is hereby granted to file [14] an item-

ized fee bill which shall be considered as supple-

mental to their affidavits and petitions now on file

in this court. The time granted in which to file

said fee bill is limited to and including the 14th day

of April, 1913.

The objections all and singular filed herein to the

petition of Whitla & Nelson for attorneys' fees
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(Testimony of Lawrence M. Larson.)

for attorneys for bankrupt are hereby overruled

and said petitioners directed to proceed with their

proof:

Mr. Whitla, we shall now^ proceed to the considera-

tion of your petition.

[Testimony of Lawrence M. Larson.]

LAWRENCE M. LARSON was called as a witness

and being duty sworn on examination testified as

follows:

(Examination by Mr. WHITLA.)

Q. Mr. Larson, you are the official stenographer

of this bankruptcy court, are you?

A. Yes, sir.

Q. Mr. Larson, you have seen the schedules filed

in this action by the bankrupt, comprising about

100 pages of typewritten matter, have you?

A. I have.

Q. From your experience as a stenographer, Mr.

Larson, I ask you to look at that schedule, taking

into consideration the fact it contains a large number

of pages of description of real estate and tabulated

fig-ures, and state to the Court whether a reasonable

stenographer's fee for getting out that schedule

would be about $100.00.

A. In answer to that I would say that the average

amount received for ordinary matter, testimony in

cases and that is sixty cents a page, and this schedide

having [15] quite a lot of descriptions of prop-

erty and tabulated w^ork, is very much harder and

slower w^ork than ordinary typewritten matter and

is worth more, I should say that $75.00 to $100.00

would be what I consider a reasonable pay for get-
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(Testimony of Lawrence M. Larson.)

ting out that work.

Q. And work like is in this schedule comprising a

large amount of single space work and descriptive

work, descriptive work of that kind and compilation

of figures is very much harder to do and is very

much slower work and worth considerable more a

page is it not Mr. Larson?

A. Yes, it is a good deal harder, it is good deal

more difficult work than ordinary reporting.

Q. In 3^our estimation from that schedule, what

would you say Mr. Larson would be a reasonable fee

for getting out the original schedule with the copies

required for bankruptcy court ?

A. Well, if I was getting that out and charged at

the rate I have been getting I wouldn't get that out

for less than $75.00 to $100.00.

Witness excused.

[Testimony of Ezra R. Whitla.]

EZEA R. WHITLA, being duly sworn, on exami-

nation testified as follows

:

(Examination by Mr. NELSON.)
Mr. WHITLA.—My name is Ezra R. Whitla, occu-

pation attorney, have been practicing in the State of

Idaho about ten years and have practiced in Federal

courts of this State as well as all the State courts.

Q. You have had considerable practice in the

bankruptcy court, have j^ou?

A. Yes, I have had considerable experience in

bankruptcy matters. I think Mr. Lewis will take

judicial [16] notice of that.

Q. The arrangements made with the bankrupt and
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(Testimony of Ezra R. Whitla.)

with the firm of Whitla and Nelson were made by

you were they? A. They were.

Q. What arrangement in regard to fees was made

with the bankrupt when they first came to the firm

of Whitla and Nelson?

A. Bankrupt at that time had no money at all,

and in fact the corporation itself was in the hands

of a receiver and the officers' of the bankrupt were

not in charge of it, they had no money with which

to pay attorneys, and the arrangements were that

whatever the Court allowed the bankrupt's attorneys

in the matter was to be taken by us as our fee in

that matter, the whole matter was to be submitted

to the Court for the services so performed and the

Court was to make an allowance, w^hatever it deemed

reasonable for our services performed for bankrupt

in this case.

Q. State whether or not the firm of Whitla &
Nelson have been paid anything by the bankrupt

for any service rendered in this case.

A. Have not been paid any sum whatever.

Q. State to the Court in a general way what work

was necessary to be done in preparing the schedule.

A. In preparing the schedule, bankrupt had been

out of the possession for the books for several months

and the books had been gone over hj the receiver in

the State Court, and they were in very bad condition

to get the exact state of facts out of ; bankrupt 's offi-

cers themselves didn't know the exact state of facts,

and it was to find out from them from the books what

claims were secured and [17] what was to go in
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(Testimony of Ezra R. Whitla.)

one schedule and what was not. It was a difficult

job and took us several weeks going over the sche-

dules to get the schedules out, and prior to that time

Connolly, as receiver of the State court, refused to

give us the books and records so that we could find

out the facts, and it became necessary for us to do

that to make an application to the Court for an

order directing Connolly to allow us possession of

the books, and Court granted it, and it was only

by getting an order that we were able to get the

books and data to make the schedules, and also prior

to the time we began this, Connolly tried to make
an agreement with some of the creditors to abrogate

the bankruptcy proceedings and have it set aside,

and question came up to see what was proper for

them to do, whether to join with Connolly or oppose

him, and I took more than half a day going over the

condition of affairs of the company with its officers,

and advised them that under the conditions that

existed that I didn't think it was proper for them

to join with Connolly in objecting to the bankruptcy

proceedings ; that under the law they had committed

an act of bankruptcy and there was nothing for them

to do but let the banl?:ruptcy proceeding take its

course.

Q. What charge did you make for preparing the

schedules?

A. We made a charge of $750.00, and I think it

was for preparing the schedules; it took us some-

thing like two or three weeks getting the schedules

out. That included, of course, stenographer's work,
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(Testimony of Ezra R. Whitla.)

that all being included as a charge in the matter.

Q. During that time state whether or not all of the

time of the office and all those connected with the

office was [18] given to that.

A. Good part of that time took both members

of the firm as well as the stenographer's work on

that, and owing to the fact that bankrupt's were in

such condition, we were unable to get the necessary

data to tell what should go in the schedules. It

necessitated the rewriting of a good part of this one

and getting out another, and also necessitated us

going to see the creditors to find out the conditions

of their claim. I made several trips to Spokane to

to see Mr. Stephens, relative to the claim of the

Carnegie Trust Co., to see whether it was a note

made by the Lane Lumber Co. and endorsed by

others, or whether it was made by others and endorsed

by the Lane Lumber Co. I got that information from

Mr. Stephens, and all that information regarding that

account, and I went to Post, Avery & Higgins to learn

about their account, whether it was secured or not,

and did quite a large amount of work.

Q. State whether or not any charge was made for

traveling expenses.

A. The $750.00 included all traveling expenses in

lump sum.

Q. What charges were made by the firm for each

days' attendance in court"?

A. We made a charge of $50.00 a day for the time

actually expended in court, and that fee included

the time spent in the office in going over authorities
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(Testimony of Ezra R. Whitla.)

and going over the matters with the bankrupt's

officers; in other words, no charge was made at the

office for preparing the case and going over the facts

in the office, but the charge of $50.00 a daj^ in court,

included the tune spent in office, and there is a

good deal time we spent in office preparing papers and

looking up authorities and facts, all included in that.

[19]

Q. I notice one charge of $100 for preparing pro-

ceedings, including objections and brief on objections

in reference to contesting referee's claims for allow-

ance of fees and expenses to himself and attorneys,

a fee of $100.00. State what was done by the firm

in that matter and what the result of the objections

were.

A. In that matter the receiver had filed a bill for

a large amount of expenses, including attorneys' fees

which were deemed improper, and on the behalf of

bankrupt we objected to that and filed our objections

and made our objections in open ; objections were con-

curred in by some others including Mr. Russell of

Post, Avery & Higgins and the trustee, who did not

care to get out a brief, and we got out a brief and sub-

mitted our argument tO' the Court in that matter,

and the Court sustained our objections, and my re-

collection is that there was something like $1100.00

or $1200.00 asked by the receiver that was disallowed

because of our objections aud brief filed and we made

a charge of $100.00. I spent, together with Mr. Nel-

son, about two days' work on that brief alone.

Q. Are you acquainted, Mr. Whitla, with what rea-

sonable charges are in such matters as this in vicinity
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(Testimony of Ezra R. Whitla.)

in any bankruptcy court, for services such as were

rendered by Whitla & Nelson in this matter?

A. I am.

Q. State what the reasonable charges were per day

for court work such as rendered by the firm of Whitla

& Nelson in this matter.

A. I think the sum of $50.00 a day rendered was

a reasonable charge for the services. [20]

Q. What about the $100.00 for preparing that

special work ?

A. I think that was a reasonable charge for the

work. Had I been making that for any other person

or in any other court I would have charged that or

more. I think that charge for the schedule was also

a reasonable charge. In that regard I will say that

bankrupt in every instance fully disclosed to the

Court and trustee and we done everything possible

to assist the trustee and creditors in learning the full

information relative to this estate and there "was

none of these hearings that was delayed because of

the bankrupt's officers or bankrupt's attorneys, be-

cause in every instance we tried to push the hear-

ings at as early a date as we possibly could.

Q. State whether or not there were a number of

conferences held with the trustee and trustee's at-

torney and the firm of Whitla & Nelson, in regard to

assisting the trustee in this regard.

A. There was. Every time the trustee asked us

or bankrupt relative to anything, we took it up and

furnished him with all the information he desired

so far as we were able to do so, and in none of these

proceedings was there any charge for work done for
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(Testimony of Ezra R. Whitla.)

the benefit of the trustee or the bankrupts person-

ally.

Q. State whether or not you included in any of

these charges any work done for P. H. Wall or any

other person individually other than connected with

the bankruptcy matter.

A. Nothing whatever. This was strictly for pre-

paring the schedules and attending the examinations

and assisting the creditors and trustee in this

estate. [21]

[Testimony of Robert H. Elder.]

ROBERT H. ELDER, called as a witness, being

duly sworn, on examination testified as follows

:

(Examination by Mr. WHITLA.)
Q. Mr. Elder, you are an attorney at law licensed

to practice in all courts, both State and Federal in

Idaho 1 A. I am.

Q. Are you acquainted with the reasonable attor-

neys' fees in this court and other courts?

A. I think I am.

Q. State to the Court, Mr. Elder, what is the fact

as to whether or not a charge of $50.00 a day for time

spent for attending court is in your opinion a reason-

able charge for such services'?

A. Why, as a usual thing, I should say yes that was

reasonable charge, I think it might depend somewhat

upon the amount involved and work done.

Q. In a case involving as much money and as many
questions as you know arise in the Lane Lumber Co.

matter, state whether or not you would consider

$50.00 a day a reasonable charge for appearing in

that matter.
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(Testimony of Robert H. Elder.)

A. I should think that was, as I remember that

there was something like several hundred thousand

dollars involved.

Q. In considering Mr. Elder that that charge for

the time spent in court also included the work done

in the office in preparing the case, looking up au-

thorities and going over the matter with the clients,

and that no charge was made for that time, that that

time was included in the time spent in court, would

you consider $50.00 a day reasonable ?

A. I would think that very reasonable. [22]

Q. And considering the schedules, Mr. Elder,

where it takes two or three weeks to prepare the

schedules, the schedules themselves running some-

thing like one hundred pages of typewritten matter,

and much of which is tabulated matter and descrip-

tive matter, I ask you to state to the Court whether

or not you would consider $750.00 a reasonable charge

for preparing the schedules.

A. I would think it was.

Witness excused.

[Testimony of R. L. Black.]

R. L. BLACK, a witness being called and duly

sworn, on examination testified as follows

:

(Examination by Mr. WHITLA.)
Q. Mr. Black, you are an attorney duly licensed

to practice in all the courts in this State and the

Federal Courts. A. I am.

Q. I will ask you to state, Mr. Black, whether or

not you would consider a charge of $50.00 a day for

time actually spent in court to be reasonable charge,

especially when that included the time spent in the
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(Testimony of R. L. Black.)

office in preparing the case and going over the matter

with clients.

A. I consider in a case of this kind of this im-

portance, and the amount involved and responsibility,

that a charge of $50.00 a day for time actually ex-

pended is a very reasonable charge for actual court

work.

Witness excused.

[Testimony (Further) of Ezra R. Whitla.]

Mr. WHITLA again takes witness-stand

:

Mr. WHITLA.—In regard to the attendance of

the court on behalf of bankrupt's attorneys, the re-

feree explicitly [23] asks us to attend all hear-

ings, on account of the important matters involved

wished bankrupt and his attorneys to be present at

all hearings and that charge we made, we attended

by request of referee. And in regard to the advice

for which we charged $25.00 in one instance and

$15.00 ($15.00) in two other instances, these were

matters connected with the ConnoUy receivership

after the bankruptcy proceedings had been instituted

and prior to the time schedules were filed or applica-

tion made to the Coui-t for an order, it was relative

to getting possession of the books, so that we could

decide certain matters and things, and in connection

with that I can 't say at this time in detail what they

were, but I made the charge at the time services were

performed and I considered them reasonable at the

time. I will state further that in every instance

bankrupt has answered all questions that have been

asked, excepting in one instance after he had been
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(Testimony of Ezra R. Whitla.)

arrested on fifteen charges preferred by the trustee

and some of which were pending, at one examination

some questions were asked and we objected to bank-

rupt answering that until the cases were settled in

the State Court, and made the statem-ent in courl

that as soon as these cases were settled that we would

again give them all information relative to the ques-

tions asked us. The charges in this matter do not

cover any charge made against P. H. Wall for

services rendered in the criminal cases.

(Mr. NELSON examines witness.)

Q. Who has paid that, P. H. Wall?

A. He has paid all except the one in Shoshone

county.

The COURT.—Q. That is, all charges included in

your fee bill, Mr. [24] Whitla, were charges for

work done exclusively vath. reference to these bank-

ruptcy proceedings %

A. Exclusively with reference to these bankruptcy

proceedings and also exclusively w^ith reference to

getting out the schedules and preparing for and at-

tending the examinations for the purpose of fur-

nishing the Court and creditors information relative

to the bankruptcy proceedings.

Q. State whether or not its ever been the intention

or act of attorneys to prolong this first meeting of

creditors.

A. It has not. Bankrupt and his attorneys have

been anxious for some time to get the first meeting of

creditors closed for two reasons,—first, the officers

themselves wanted to be excused from further at-

tendances in court, because they wanted to be allowed
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(Testimony of Ezra R. Whitla.)

to attend to their own personal matters and they

wanted to be excused to save further expense, and

I took that up at one time and asked all persons that

desired any further examination of the bankrupts to

present any matters they had at an early date so that

first meeting could be closed, and I will say further

that I took the matter of my attorneys' fees up with.

Post, Avery & Higgins and Mr. Russell, and they

said they had no objection to it and that they con-

sidered it reasonable. At the same time I talked the

matter over with Mr. Russell, I told him I would like

to have matter closed, told him we were making a

charge of so much a day and while we could collect

so long as it ran I didn't want it prolonged. I have

never attempted to prolong it, but, on the other hand,

have tried to curtail the expenses for the estate.

[Testimony of R. S. Nelson.]

R. S. NELSON, called as a witness, being [25]

duly sworn, on examination testified as follows:

(Examination by Mr. WHITLA.)
Q. Mr. Nelson, you are one of the members of the

firm of Whitla & Nelson, are you *? A.I am.

Q. You are acquainted with the bill we have filed

in the matter of the Lane Lumber Co. bankrupt ?

A. Yes, sir.

Q, State what 's the fact whether or not.—first state

about the time that we were engaged in preparing the

schedules in this matter.

A. About three weeks.

Q. What's the fact as to whether or not you con-

sider a charge of $750.00 made to be a reasonable fee ?

A. I think it is small enough ; it is very reasonable.
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(Testimony of R. S. Nelson.)

Q. Now, the charge of $50.00 a day that we have

made for the attendance in the bankruptcy court,

state whether or not in your opinion that is a reason-

able fee for these services.

A. Yes, sir, it is.

Q. And that one member of the firm at least at-

tended court for all the charges we have made ?

A. Yes, sir.

Q. This does not include any time spent in look-

ing up authorities in office or going over the case with

clients % A. No, sir.

Q. State whether or not that is the regular and

ordinary charge of the firm when we perform services

by the day, $50.00 a day. [26]

A. Yes, sir.

Q. That is what is paid in other cases when we

work by the day*? A. Yes, sir.

Q. Now, in matters involved in this case including

objections by the bankrupt himself to a large number

of claims that was filed on behalf of Lawrence Con-

noil}^— A. Yes, sir.

Q. And the bankrupt did object to a large number

of claims and successfully sustained that objection'?

A. Yes, sir.

Q. And also to a large number of items asked by

Connolly as a priority claim in his administration'?

A. Yes, sir.

Q. And the bankrupt, acting through the attorneys,

at all times assisted the trustee and creditors in get-

ting any information or any information relative to

the estate of bankrupt %

A. Yes, we at all times assisted them in every
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(Testimony of R. S. Nelson.)

manner we knew how. We were always very will-

ing to assist the trustee and creditors, and to get any

information wanted for the benefit of creditors.

Q. State whether or not the attorneys of bankrupt

also secured for the trustee after these proceedings

were instituted and bankrupt was declared bankrupt

deeds to several tracts of land which they had never

secured title to prior to that time .

A. Yes, sir.

Q. This included several deeds from P. H. Wall

of lands that belonged to him. A. Yes, sir. [27]

Q. And no part of our fee has ever been paid?

A. None of it at all.

Q. And there is at the present time due the reason-

able fee $2,755.00 now due the firm of Whitla & Nel-

son for services performed in that matter?

A. Yes, sir.

Q. State whether or not bankrupt has in every

way possible tried to curtail the expenses in this

matter. A. Yes, sir, we have.

Q. State whether or not bankrupt has also re-

quested the creditors and trustee to close the first

meeting of creditors and the bankrupt's examination

at as early a date as possible?

A. Yes, we tried to get it released some time ago

and never tried to prolong the matter in any way.

Witness excused.

Mr. WHITLA.—I understand the hearing on our

bill is closed?

The COURT.—Yes, for the purpose of taking the

proof relative to the attorneys' fees of bankrupt's

attorneys is closed.
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The COURT.—There being nothing further to

come before the court at this time, a further con-

tinuance is taken until April 15, 1913, at 10 o'clock

A.M.
Filed June 5, 1913. A. L. Richardteon, Clerk.

[28]

In the District Court of the United States for the

District of Idaho, Northern Division.

In the Matter of the LANE LUMBER COMPANY,
Bankrupt.

Exhibit *'G"—Order [of Referee in Bankruptcy

Allowing Certain Attorneys' Fees, etc.].

This matter having come regularly on for hearing

on the 9th day of April, A. D. 1913, at 10 A. M. by

order of the Court duly made herein upon the object-

ions of L. C. Wilson, Receiver of the State Bank of

Commerce, Bank of California, and Price Water-

house and Post, Avery & Higgins. The petitioners,

Whitla & Nelson, appeared in person with their wit-

nesses but the objecting creditors did not appear and

were not represented, although the Court finds that

they had due notice of said hearing but failed to enter

any appearance whatever. The petitioning credit-

ors also appeared by their attorneys. Reed & Bough-

ton, and the Carnegie Trust Company appeared by

its attorneys H. M. Stephens and Ernest E. Sargent

;

thereupon the Court overruled said objections as to

their legal questions involved and proceeded to hear

the petition of bankrupt for the allowance of the at-

torneys ' fees upon the merits. Thereupon Ezra R.

Whitla, R. S. Nelson, R. H. Elder and R. L. Black

were duly called, sworn and examined, and the Court,
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after having heard said matters and being well and
fully advised in the law and premises, finds that the

petitioning attorneys performed services for the

bankrupt after the petition for banl^ruptcy had been

filed on the 4th day of August, 1911, for which a

charge of $25.00 was made, and which said services

were reasonable ; that on the 7th day of August, 1911,

said attorneys also performed services for said bank-

rupt for which a charge of $15.00 was made, and on

the 12th day of August, 1911, the said attorneys

rendered further services for which a charge of $15.00

was made, all of which said [29] sums were rea-

sonable. That thereafter said attorneys for bank-

ruj)t prepared and filed the schedules, which said

schedules covered a typewritten report of more than

one hundred pages, and the preparing of which said

schedule employed more than two weeks of the time

of the firm of Whitla & Nelson, together with the use

of their stenographer in preparing said schedules.

The Court finds in this regard that by reason of the

condition of the affairs of said bankrupt and by

reason of the further fact that bankrupt had not had

its books since the month of May 1911, that it was

very difficult to prepare said schedules of its assets

and liabilities as required by the laws, and it was

necessary that attorneys be employed to perform said

services and that the same w^ere not merely of a

clerical nature ; that it also became necessary for the

attorneys for bankrupt to, and said attorneys for

bankinipt did, file a petition in this court to compel

Lawrence F. Connolly, as receiver in the state court,

to allow the bankrupt and its attorneys to examine

bankrupt 's books in order that such schedules could
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be filed, and such order was duly made herein and the

Court finds that the attorneys for bankrupt have

made a charge of $750.00 for said preliminary work
in preparing said schedules and filing the same as re-

quired by law, and that said sum was a reasonable

charge.

The Court further finds that the bankrupt's at-

torneys also filed objections to the allowance of cer-

tain claims of L. F. Connolly as receiver on the

ground that said claims were not proper claims

against said estate, and upon said objections being

heard the attorneys for bankrupt urged said objec-

tions and also filed a brief in support thereof, and

that by reason of said services a large amount of

charges made by said receiver amounting to more

than $1,000.00 were disallowed, and for which said

services bankrupt's attorneys have made a charge of

$10€.00 which the court finds was and is a reasonable

charge. [30]

The Court further finds that said bankrupt's at-

torneys appeared and took part in the hearings in

this case thirty-seven days, and that all of said time

was necessarily employed by said attorneys, and that

in addition to said time said attorneys also spent a

large amount of time and labor in advisory services

with said bankrupt, and in preparing authorities

upon the various questions involved and the at-

tendance of said bankrupt's attorneys in court in all

of said days was under the direction and order of

this court. The Court further finds that for these

services said attorneys have made a charge of $50.00

per day for the time actually spent in court, and no

extra charge has been made for the extra advisory
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services and research and preparation made by said

attorneys, and the Court finds that said charge was

and is a reasonable charge for said services, and that

bankrupt's attorneys are entitled thereto, and that

said services in all amount to the sum of $2,755.00,

which said sum was and is a reasonable charge and

allowance to be made to bankrupt's attorneys for the

services performed herein.

NOW, THEREFOEE, it is hereby ordered that

the firm of Whitla & Nelson, a copartnership com-

prised of Ezra E. Whitla and E. S. Nelson, be and

they hereby are allowed the sum of Twenty-seven

Hundred and Fifty-five ($2755.00) Dollars as fees

for their services as attorneys for the Lane Lumber

Company, Bankrupt, and it is further ordered that

said charge be paid as costs of administration herein

as required by the act of bankruptcy, and that the

trustee be and he hereby is authorized, empowered

and directed to make payment of said sum whenever

he shall have sufficient funds from which said claim

can be paid.

Dated this 19 day of May, A. D. 1913.

LAWEENCE L. LEWIS,
Eeferee in Bankruptcy.

Filed June 5, 1913, A. L. Eichardson, Clerk. [31]
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In the District Court of the United States for the

District of Idaho, Northern Division.

Copy.

#449.

In the Matter of the LANE LUMBER COMPANY,
Limited, a Corporation,

Involuntary Bankrupt.

Exhibit **H"—Petition to Review Referee's Order

Allowing Whitla & Nelson, Attorneys for

Bankrupt, $2755.

To the Honorable LAWRENCE L. LEWIS,
Referee in Bankruptcy.

Your petitioners respectfully show:

That the undersigned, L. C. Wilson, is the duly

appointed, qualified and acting receiver of the State

B^ank of Commerce, a corporation, of Wallace, Idaho,

a claimant herein ; that he is the same L. C. Wilson

that filed objections to the above referred to claim

of Whitla & Nelson ; that the said Bank of Commerce

has caused to be filed and allowed in this proceeding

its claim against bankrupt;

That Samuel L. Boyd, is the duly elected, qualified

and acting trustee of the bankrupt; that he has au-

thorized his attorney, E. N. LaVeine, to file this peti-

tion for and on his behalf as trustee of this estate

;

That on December 11, 1912, Whitla & Nelson, at-

torneys for the bankrupt herein, filed their petition

praying for the allowance of Two Thousand Seven

Hundred Fifty-five ($2;75'5) Dollars, as attorneys for

the bankrupt herein; that thereafter objections to

the allowance of said claim were filed by your peti-



44 Whitla & Nelson vs.

tioner, L. C. Wilson, and others; that thereafter the

hearing was had thereon, after notice to the various

attorneys representing creditors in this estate had

been given; that thereafter on the 19th day of May,

1913, the referee made and entered an order herein,

allowing said firm of Whitla & Nelson the sum of

Two Thousand Seven Hundred Fifty-five ($2755)

Dollars, as attorney's fees for their services as attor-

neys for the bankrupt herein, a copy of which [32]

is hereto attached, made a part hereof and marked

Exhibit "A";
That such order was and is erroneous in that

:

1. That the finding of the referee that the bank-

rupt 's attorneys performed services for the bankrupt

on August 4th, 1911, for which a charge of Twenty-

five ($25) Dollars, was made, and the finding that

said services were reasonable, is not founded upon

any evidence showing or tending to show that said

services were rendered while performing any duties,

as attorneys for the officers of the bankrupt, as pre-

scribed by the Bankruptcy Act.

2. That the finding of the referee that the bank-

rupt's attorneys performed services for the bank-

rupt, on the 7th day of August, 1911, and the 12th

day of August, 1911, for which a charge of Fifteen

($15) Dollars was made on each day, and the finding

that the services were reasonable, is not founded

upon any evidence showing or tending to show that

said services were rendered while performing any

duties, as attorneys for the bankrupt, as prescribed

by the Bankruptcy Act;

3. That the finding of the referee that the bank-

rupt's attorneys prepared schedules covering a type-
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written report of more than one hundred pages, is

contrary to the original thereof, filed herein ; that the

finding of the referee that the services rendered by

the bankrupt's attorneys in preparing said schedule

was not merely of a clerical nature, is contrary to the

record and to law

;

That the amount allowed by the Court, Seven Hun-
dred Fifty ($750) Dollars, is excessive for the prepa-

ration of said schedule either by bankrupt or its

attorneys

;

That the allowance of the said amount of said

Seven Hundred Fifty ($750) is for the services of

tw^o attorneys and a stenographer for two weeks

without any showing, by the attorneys for the bank-

rupt, as to whether all the said time or only a portion

was consumed in the preparation thereof. [33]

4. That the finding of the referee that it became

necessary for the bankrupt's attorneys to, and said

attorneys did, file a petition in this court to compel

Lawerence F. Connolly, as receiver in the State

Court to allow the officers of the bankrupt and its

attorneys to examine the bankrupt's books in order

that such schedule could be filed, misrepresents the

true condition with reference to said matter for the

records herein disclose that from the 29th day

of July, 1911, to the 25th day of September, 1911,

said Lawerence F. Connolly was receiver in this Fed-

eral Court, in this proceeding, subject to its juris-

diction.

That the records disclose that said Lawerence F.

Connolly was discharged as receiver in the said

Court, on August 3, 1911, nineteen days before the

bankrupt filed its schedule herein.
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5. That the objections filed by the attorneys for

the bankrupt for the allowance of certain claims of

Lawrence F. Connolly, as receiver, was not a legal

service required of the attorneys for the bankrupt

under the Bankruptcy Act, and the charge for said

services is not an obligation chargeable against this

escaije •

6. That the record in this proceeding shows that

the attorneys for the bankrupt did not appear and

take part in the hearings in this proceeding thirty-

seven days; that on the following dates, for which

Fifty ($50) Dollars per day was allowed, no hearing

or meeting of creditors was had and no appearance

made by said attorneys on behalf of said bankrupt,

to wit

:

August 26, 1911 5 days-

October 10, 1911 1 day;

January 12, 1911 1 day;

February 27, 1912 1 day.

May 2, 1912 1 day;

July 16, 1912 1 day:

November 25, 1912 1 day

;

Total 11 days.

That the meeting on April 16th, 1912, Record p.

878, adjourned immediately after court convened;

That the meeting on April 18, 1912, Record p. 879,

continued for a half day only

;

That the meeting on August 16, 1912, Record p.

1286, dealt with the allowance of claims
; [34]

That the services under date of August 24th, 1912,

in bankrupt's attorneys petition, in the sima of One

Hundred ($100) DoUars, is not chargeable against
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the estate under the Bankruptcy Act;

7. That the said order of the referee in allowing

the petition of the attorneys for the bankrupt, in the

sum prayed for, to wit, Two Thousand Seven Hun-

dred Fifty-five ($2,755) Dollars, is an excessive and

an exorbitant amount for the services rendered taxa-

ble under the Bankruptcy Act

;

8. That the referee has made and included in said

allowance of Two Thousand Seven Hundred Fifty-

five ($2,755) Dollars, services alleged to have been

rendered, the fees for which are not chargeable

against this estate under the Bankruptcy Act;

9. That at the time of said allowance the trustee

had no money on hand with which to pay said

amount

;

10. That at said time Fifteen Thousand Six Hun-

dred Four and 33/100 ($15,604.33) Dollars, incurred

by the receiver and passed to the trustee for payment,

was due and payable under the orders of this Court

;

11. That at the time of making said order allow-

ing said sum of Two Thousand Seven Hundred Fifty-

five ($2755) Dollars, there was due and payable to

the First National Biank of Harrison, as a secured

claim, the sum of Seven Thousand Forty-four and

16/100 ip,440.1Q) Dollars;

12. That at the time of making said order there

was no way of ascertaining the amount the trustee

would have on hand to pay the indebtedness of the

estate, nor was there any way of ascertaining the

amount which he would have to distribute to the

creditors.

WHEREFOEE, your petitioners, feeling ag-

grieved because of such order, pray that the same
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may be reviewed, as provided in the Bankruptcy Act

of 1898, the amendments and General Order XXVII.
[35]

L. C. WILSON,
Receiver of the State Bank of Commerce, a Cor-

poration.

JAMES A. WAYNE,
Attorney for L. C. Wilson, Receiver.

E. N. La VEINE,
Attorney for Samuel L. Boyd, Trustee of the Lane

Lumber Company, Limited, a Corporation,

Bankrupt.

Dated May 28, 1913.

State of Idaho,

County of Kootenai,—ss.

L. C. Wilson, the receiver of the State Bank of

Commerce, a corporation, and one of the petitioners

mentioned and described in the foregoing petition,

does hereby make solemn oath that the statements

contained in the foregoing petition are true accord-

ing to the best of his knowledge, information and

belief.

L. C. WILSON,
Receiver of the State Bank of Commerce, a Corpora-

tion.

Subscribed and sworn to before me this 28th day

of May, 1913.

W. E. McNAUGHTON,
Notary Public. [36]

State of Idaho,

County of Kootenai,—ss.

E. N. LaVeine, being first duly sworn, deposes and
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says: That Samuel L. Boyd, trustee herein, is with-

out the State of Idaho, and is not able to make this

verification personally; that he has instructed this

affiant, as his attorney to sign and file the foregoing

petition; the affiant does hereby make solemn oath

that the statements contained in the foregoing peti-

tion are true according to the best of his knowledge,

information and belief.

[Seal] E. N. LA VEINE,

Attorney for Samuel L. Boyd, Trustee of the Land
Lumber Company, Limited, a Corporation,

Bankrupt.

Subscribed and sworn to before me this 28th day

of May, 1913.

W. F. McNAUGHTOX,
Notary Public.

Filed June 5, 1913. A. L. Richardson, Clerk.

[37]

In the District Court of the United States for the

District of Idaho, Northern Division.

IN BANKRUPTCY—No. 449.

In the Matter of the LANE LUMBER COMPANY,
Limited, a Corporation,

Involimtary Bankrupt.

Exhibit "I"—Report of Referee in Bankruptcy on

an Order Allowing Attorney's Fees of Bankrupt.

To the Honorable FRANK S. DIETRICH, District

Judge

:

I, LAWRENCE L. LEWIS, Referee in Bank-

ruptcy, in charge of the above-entitled proceedings,

do hereby certify

:
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1.

That in the course of said proceedings on, to wit,

the 19th day of May, A. D. 1913, an order was made
and filed herein allowing to Whitla & Nelson, attor-

neys for said bankrupt, attorneys' fees, in the sum
of Twenty-seven Hundred and Fifty-five ($2755.00)

Dollars.

2.

That thereafter on, to wit, the 28th day of May,

1913, L. C. Wilson, receiver of the State Bank of

Commerce (a creditor herein), by and through his

attorney, James A. Wayne, and E. N. La Veine, at-

torney for Samuel L. Boyd, trustee of the above-

entitled estate, feeling aggrieved thereat, filed herein

their petition for review, which said petition was

duly granted.

3.

That a full, true and correct summary of the pro-

ceedings upon [38] which said order was made

and based is as follows, to wit

:

On, to wit, the 11th day of December, 1912, the

petition praying for the allowance of attorney's fees

to the attorneys of the said bankrupt was duly filed

herein; that thereafter on, to wit, the 26th day of

March, 1913, said petition came regularly on for

hearing (See RECORD OF PROCEEDINOS pages

1467 and 14*68, pages 1494 to 1501, both inclusive),

pursuant to an order made herein on the 10th day of

March, 1913 (See DOCKET, page 57), at which said

hearing a continuance was taken on all petitions re-

lating to attorney's fees (except that of the Northern

Trust Company et al., RECORD OF PROCEED-
INGS, page 1502), until the 9th day of April, 1913,
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at ten o'clock A. M. (See RECORD OF PROCEED-
INGS, pages 1501, 1524 and 1525) ; that thereafter

on, to wit, the 5th day of April, 1913, L. C. Wilson,

receiver of the State Bank of Commerce, the Bank
of California, Price Waterhouse & Company, and

Post, Avery & Higgins, each and all, filed in said

cause their objections to the allowance of said peti-

tion ; that thereafter on, to wit, the said 9th day of

April, 1913, the said petition came regularly on to

be heard (See RECORD OF PROCEEDINGS,
pages 1526 to 1540, both inclusive) ; that on the said

9th day of April, 1913, the objections, all and singu-

lar, to said petition were overruled and said petition-

ers directed to proceed with their proof (See

RECORD OF PROCEEDINGS, page 1527) ; and,

that thereafter the said petition, the objections

thereto, the itemized "fee bill" attached to said peti-

tion and the proof submitted having been first care-

fully considered and the matter taken under

advisement, the said order of the 19th day of May,

1913, was duly made and filed in said cause, to which

said order L. C. Wilson, the said receiver; and E. N.

La Veine attorney for the trustee, herein, submit

that such order was and is erroneous in this

:

1.
'

' That the findings of the referee that the bank-

rupt's attorneys performed services for the bank-

rupt on August 4th, 1911, for which a charge oJ

Twenty-five ($25) Dollars was made and the finding

that said services were reasonable, is not founded

upon any evidence showing or tending to show that

such services were [39] rendered while perform-

ing any duties, as attorneys, for the officers of the

bankrupt, as prescribed by the Bankruptcy Act."
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2. '
' That the findings of the referee that the bank-

rupt 's attorneys performed services for the bank-

rupt on the 7th day of August, 1911, and the 12th day

of August, 1911, for which a charge of Fifteen ($15)

Dollars was made on each day, and the finding that

the services were reasonable, is not founded upon any

evidence showing or tending to show that said ser-

vices were rendered while performing any duties, as

attorneys for the bankrupt, as prescribed by the

Bankruptcy Act."

3. '
' That the findings of the referee that the bank-

rupt 's attorneys prepared schedules covering a type-

written report of more than one hundred pages, is

contrary to the original thereof, filed herewith ; that

the findings of the referee that the services rendered

by the bankrupt's attorneys in preparing said sched-

ule was not merely of a clerical nature, is contrary

to the record and to law;

That the amount allowed by the Court, Seven Hun-

dred Fifty ($750) Dollars is excessive for the prepa-

ration of said schedule, either by bankrupt or its at-

torneys
;

That the allowance of the said amount of said

Seven Hundred Fifty ($750) Dollars is for the ser-

vices of two attorneys and a stenographer for two

weeks without any showing, by the attorneys for the

bankrupt, as to whether all the said time or only a

portion was consumed in the preparation thereof."

4. "That the finding of the referee that it became

necessary for the bankrupt's attorneys to, and said

attorneys did, file a petition in this Court to compel

Lawrence F. Connolly, as receiver in the State Court
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to allow the officers of the bankrupt and its attorneys

to examine the bankrupt's books in order that such

schedule could be filed, misrepresents the true condi-

tion with reference to said matter for the records

herein disclose that from the 20th day of July, 1911,

to the 25th day of September, 1911, said Lawrence F.

Connolly was receiver in this Federal Court, in this

proceeding, subject to its jurisdiction;

That the records disclose that said Lawrence F.

Connolly was discharged as receiver in the said

Court on August 3, 1911, nineteen days before the

bankrupt filed its schedule herein."

5. "That the objections filed by the attorneys for

the bankrupt for the allowance of certain claims of

Lawrence F. Connolly, as receiver, was not a legal

service required of the attorneys for the bankrupt

under the Bankruptcy Act, and the charge for said

services is not an obligation chargeable against this

estate."

6, '
' That the record of this proceeding shows that

the attorneys for the bankrupt did not appear and

take part in the hearings in this proceeding thirty-

seven days; that on the following dates for which

Fifty ($50i) Dollars per day was allowed, no hearing

or meeting of creditors was had and no appearance

made by said attorneys on behalf of said bankrupt,

to wit

:

August 26, 1911 5 days;

October 10th, 1911 1 day;

January 12th, 1911 1 day;

February 27th, 1912 1 day;
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May 2, 1912 1 day;

July IGtli, 1912 1 day;

November 2'5tli, 1912 1 day;

Total 11 days.

[40]

"That the meeting on April 16th, 1912, Record p.

878, adjourned immediately after court convened;

That the meeting on April 18, 1912, Record p. 8'79,

continued for a half day only

;

That the meeting on August 16, 1912, Record p.

1286, dealt with the allowance of claims;

That the services under date of August 24th, 1912,

in bankrupt's attorneys petition, in the sum of One

Hundred ($100') Dollars is not chargeable against

the estate under the Bankruptcy Act."

7. "That the said order of the Referee in allow-

ing the petition of the attorneys for the bankrupt, in

the sum prayed for, to wit. Two Thousand Seven

Hundred Fifty-five ($2755) Dollars is an excessive

and an exorbitant amount for the services rendered

taxable under the Bankruptcy Act."

8. "That the referee has made and included in

said allowance of Two Thousand Seven Hundred

Fifty-five ($2755) Dollars, services alleged to have

been rendered, the fees for which are not chargeable

against this estate under the Bankruptcy Act."

9. "That at the time of said allowance, the trus-

tee had no money on hand with which to pay said

amount."

10. "That at said time. Fifteen Thousand Six

Hundred Four and 33/100 ($15,604.33) Dollars, in-
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curred by the receiver and passed to the trustee for

payment, was due and payable under the orders of

this Court."

11. "That at the time of making said order allow-

ing said sum of Two Thousand Seven Hundred Fifty-

five ($275i5) Dollars, there was due and payable to

the First National Bank of Harrison, as a secured

claim, the sum of Seven Thousand Forty-four and

16/100 ($7,44^.16) Dollars."

12. '
' That at the time of making said order there

was no way of ascertaining the amount the trustee

would have on hand to pay the indebtedness of the

estate, nor was there any way of ascertaining the

amount which he would have to distribute to the

creditors."

THE PRECISE QUESTION SUBMITTED to

the Judge for his consideration and decision is this:

1. Is the amount allowed the attorneys for the

bankrupt, herein, as attorneys' fees in said proceed-

ings, to wit, the sum of Twenty-seven Hundred

Fifty-five ($2755) Dollars, excessive ?

I hand up herewith for the information of the

Judge, the following records, papers and files, to wit:

1. Petition for Review.

2. Record of Proceedings, pages 1 to 1540, both

inclusive.

3. Petition for the allowance of attorneys' fees

and fee-bill attached. [41]

4. Objections of L. C. Wilson.

5. Objections of Bank of California, Price Water-

house & Co., and Post, Avery & Higgins.

6. Order Allowing Attorneys' Fees of Bankrupt.
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7. Referee's Docket (Certified up in Northern

Trust Company, matter).

IHEREBY FURTHER CERTIFY that the above

and foregoing are all the papers, records or files

herein used or considered or pertaining to this re-

view.

Done at Coeur d'Alene, Idaho, in said District, this

4th day of June, A. D. 1913.

Respectfully submitted,

LAWRENCE L. LEWIS,
Referee in Bankruptcy.

Filed June 5, 1918. A. L. Richardson, Clerk.

[42]

In the District Court of the United States for the

District of Idaho, Northern Division.

In the Matter of the LANE LUMBER COMPANY,
Bankrupt.

Exhibit **J"—Decision on Claim of Bankrupt for

Attorney's Fees.

Jul. 7, 1913.

WHITLA & NELSON, Attorneys for Claimant.

E. N. LA YEINE, Attorney for Trustee.

JAMES A. WAYNE, Attorney for Objecting Cred-

itor.

DIETRICH, District Judge.

A general creditor and the trustee, feeling ag-

grieved by an order of the referee allowing in full a

claim of the attorneys for the bankrupt for fees ag-

gregating $2,750.00, have brought the matter here
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upon a petition for review, in which they both join.

The respondents' objection that the order cannot

be reviewed because no exception was taken at the

time is not well founded in law. While the course

pursued by the trustee and tlie objecting creditor in

not appearing and resisting the claim at the hearing

before the referee cannot be commended, it is

thought that formal exceptions are not essential to

the right of review. The general rule, with its

qualifications, is correctly stated in Collier on Bank-

ruptcy (Ninth Edition), page 609, where it is said:

"A referee's findings of fact may be reviewed, al-

though no formal exceptions to his decision are filed

where such filing is not required by a rule or order

of the court. The court will not ordinarily consider

for the first time questions not raised below, or issues

not presented by the record; if a point is presented

by the record the district court may consider it al-

though it was not discussed before or by the referee.

The court [43] is not barred by or confined to the

matters certified by the referee ; under its broad gen-

eral powers it may consider any point presented by

the record."

See, also, Loveland on Bankruptcy, Vol. I, Sec-

tions 94 and 95.

We pass to a consideration of the merits. The

provision of law upon which the claimants rely is

found in Section 64-b of the bankruptcy act, where it

is declared that costs of administration, including

"one reasonable attorney's fee, for the professional

services actually rendered * * * to the bank-

rupt in involuntary cases while performing the
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duties" in the act prescribed, must be paid in prefer-

ence to certain other of the indebtedness of the es-

tate. The "duties" referred to are imposed by Sec-

tion 7 of the Act, which, in so far as it is thought by

the claimants to be material, is as follows:

*'Sec. 7. Duties of Bankrupt, a. The bankrupt

shall (1) attend the first meeting of his creditors, if

directed by the court or a judge thereof to do so, and

the hearing upon his application for a discharge, if

filed; (8) prepare, make oath to, and file in court,

within ten days, unless further time is granted,

after the adjudication, if an involuntary bankrupt,

* * * a schedule of his property showing the

amount and kind of property, the location thereof,

its money value in detail, and a list of his creditors,

showing their residences if known, if unknown that

fact to be stated, the amounts due each of them, the

consideration thereof, the security held by them, if

any, and a claim' for such exemptions as he may be

entitled to, all in triplicate, one copy of each for the

clerk, one for the referee, and one for the trustee;

and (9), w^hen present at the first meeting of his cred^

itors, and at such other times as the court shall order,

submit to an examination concerning the conduct of

his business, the cause of his bankruptcy, his deal-

ings with his creditors and other persons, the amount,

kind, and whereabouts of his property, and in addi-

tion all matters which may aifect the administration

and settlement of his estate."

In considering the several items of the claim it

must be borne in mind that while no objection is

made because it is in the name as well as upon behalf
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of the attorneys, and is not presented directly hy the

bankrupt itself, there is no contractual relation be-

tween claimants and the court or the estate; they

were employed not by the trustee but by the bank-

rupt. For any service rendered to and accepted by

the bankrupt it is doubtless liable, but here we [44]

are concerned only with the liability of the estate,,

and its liability is limited to a reasonable compensa-

tion for such services, and no others, as fall within

the tei*ms of the statute. In re Connell & Sons, 120

Fed. 846. To warrant any allowance therefor it

must first appear not only that services were ren-

dered and were valuable; but that the conditions

were such that by operation of law an obligation to

pay therefor is imposed upon the estate. The in-

quiry here, therefore, has three branches: Was a

service performed? Was such service reasonably

necessary to enable the bankrupt to discharge its

duties under the law^f And what was it reasonably

w^orth? The burden is upon the claimants to make

a prima facie showing upon each of these three

heads.

The first items in the account are as follow^s

:

"1911.

Aug. 4. Advice relating to bankruptcy

proceedings instituted against

the bankrupt $25.00

Aug. 7. Advice and services relative to

bankruptcy proceedings $15.00

Aug. 12. Advice and services relative to

bankruptcy proceedings $15.00."

The adjudication w^as made upon August 1, 1911,
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and to what the advice and service here charged for

pertained is by the statement of account left wholly

to conjecture. The only evidence pertaining to the

items is the testimony of one of the claimants, as

follows :

"And in regard to the advice for which we charged

$25.00i in one instance, and $15.00 in two other in-

stances, these were matters connected with the Con-

nolly receivership after the bankruptc}' proceedings

had been instituted and prior to the time schedules

were filed or application made to the court for an

order. It was relative to getting possession of the

books so that we could decide certain matters and

things, and in connection with that I can't say at this

time in detail what they were, but I made the charge

at the time the services were performed, and I con-

sidered them reasonable at the time."

But this evidence is altogether too vague and un-

certain to serve as the basis for a conclusion that the

services were reasonably necessary to enable the

bankrupt to perform its duties, or a finding of the

value thereof. In the most favorable view the testi-

mony may be construed as suggesting, not showing,

that the advice may have [45] related to the

preparation of the requisite schedules; but for all

services connected with that duty a distinct charge

of $750.00 is made, which charge, it is to be inferred

from the testimony, was also intended to cover the

proceedings to secure possession of the bankrupt's

books and papers from the receiver. It is therefore

held that the showing was insufficient to warrant the

referee in allowing any one of the three items.
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We next consider the following charge: ''Aug. 24.

Preparing proceedings, including objections and

brief on objections, and contesting receiver's claim

for the allowance of fees and expenses to himself and

attorney's fees, $100.00." However commendable

the motive w^hich prompted the bankrupt to partici-

pate in this contest, its zeal was misdirected. It was

certainly under no legal obligation in the premises.

It was the trustee's function and his duty, and it was

also the right of the creditors, to oppose baseless

claims, including any such claim, when put forward

by the receiver; the extent of the bankrupt's obli-

gation was to furnish to the trustee such material

information as was in its possession. As a matter

of fact, the trustee was making opposition to this

claim, as were also some of the creditors, and to per-

mit the bankrupt to employ counsel at the expense

of the trustee when the trustee was already repre-

sented by counsel would be to sanction a wholly un-

necessary charge against the estate.

The next is an item of $750.00 for the preparation

of the schedules. This being a duty clearly imposed

upon the bankrupt, we have but to consider the na-

ture and extent of the legal services necessarily in-

volved therein and the reasonable value thereof.

Unquestionably a measure of professional knowl-

edge and skill is required for the proper discharge

of such a duty, and perhaps in almost every case

some allowance upon this account may properly be

made, but I had supposed that rarely, if ever, could

the amount exceed $100.00, and commonly a much

smaller sum would be adequate. [46] In re Meyer,
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101 Fed. 695; In re O'Hara, 166 Fed. 384; In re Chris-

tenson, 17 Fed. 867; In re Connell & Sons, 120 Fed.

846.

It is, however, contended that the case is an un-

usual one, and assuming it to be such we shall con-

sider it upon its own merits. It is to be borne in

mind that the duty of preparing the schedules is pri-

marih^ imposed upon the bankrupt. He may secure

such clerical and legal assistance as are reasonably

necessary, but he cannot at the expense of the estate

employ attorneys and shift to them the entire bur-

den and responsibility. The statute provides that

the bankrupt shall "prepare, make oath to, and file

in court" the schedule, setting forth certain facts;

and it was contemplated that he should at least fur-

nish the requisite information, and that the assist-

ance provided for him at the expense of the estate

would extend onh^ to the matter of putting the in-

formation into the prescribed legal form.

It is not thought to be necessary to attempt a fine

distinction between the duties which are strictly pro-

fessional and those which are merely clerical, in the

preparation of a schedule, but in estimating the com-

pensation which should be allowed respect must be

had to the nature of the work, for the compensation

should be measured with regard to the character and

quality of the service rather than the calling or pro-

fession of him by whom the service is rendered.

Now, it is not to be questioned that ordinarily the

work of preparing a schedule is in the main that of

an intelligent accountant. In re Groldville Mfg. Co.,

123 Fed. 579, 586. With a few simple instructions
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touching the required contents of the schedule, the

various headings under which assets and liabilities

should be classified, and the formalities of execution,

no competent accountant should experience serious

difficulty in substantiall}^ complying with the law.

In so far as we are advised by the record, the present

case is no marked exception to the general rule in so

far as necessary legal services are concerned; and

indeed it is difficult to see how any difficult or in-

tricate questions could be involved in any such case.

It is not for [47] the bankrupt carefully to con-

sider w^hether his title to property claimed bj^ him

is vulnerable or invulnerable, or with nicety to deter-

mine the exact status of debts which it is claimed he

owes. The officers of the Court, as well as parties in

interest, are chiefly concerned in being advised of

the facts to such an extent that they may make in-

telligent investigation. The schedule adjudicates

nothing, and is binding upon no one; at most it may
in certain contingencies be regarded as prima facie

evidence of the facts therein stated. It must there-

fore be held, I think, that in the main the services

here rendered were such as a competent clerk or ac-

countant might have performed, and compensation

must be awarded upon that basis. I cannot attach

much importance to the fact that the books and

papers were in the hands of a receiver at the time the

order was made requiring the bankrupt to file sched-

ules, for I am unable to see how or why any consider-

able amount of service could have been required to

get possession of the books. The receiver was an of-

ficer of this court, and if he was, either in good faith
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or bad, withholding the books from the inspection

of the bankrupt, I must assume that upon the most

informal application to the referee an order would

have been made requiring him, under proper condi-

tions, to give access to the books.

Unfortunately there is wanting definite informa-

tion touching one, if not the most important, factor

entering into the consideration of the amount to be

allowed upon this account, and that is the time which

w^as actually and necessarily spent. If there w^ere

any assurance of more specific data upon the sub-

ject I would be inclined to refer the matter back for

further testimony, but apparently no account was

kept, and nothing better than the general estimate

of the claimants, testifying from memory, is avail-

able. The schedule covers approximately one hun-

dred pages of typewritten matter, and there is some

testimony relating to what would be a reasonable

charge for the services of a stenographer in doing the

clerical work, but this estimate rests [48] upon

the unwarranted assumption that the work was done

by what is ordinarily called a public stenographer,

whose charges, it is well known, greatly exceed the

prevailing compensation of salaried office stenog-

raphers. There is no evidence that the work was

done in that way, and it is to be presumed that

it was performed by the claimants' regularly em-

ployed stenographer. Assuming a reasonable com-

pensation for a competent office stenographer to

be $100.00 per month, an allowance of $35.00 would

cover a period of practically ten days, and I

am satisfied that that amount of time is quite ample
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in which to do all the work preliminarily and

finally required of a stenographer and typist in the

preparation of the schedule. For the labor of gath-

ering together and classifying the data I shall allow

compensation as for the services of an accountant, at

the rate of $15.00 per day for ten days; and as a re-

tainer, and for legal advice incidental to the super-

vision of the work, $100.00, making a total for the

preparation of the schedule of $285.00. This amount

may be somewhat larger than should have been au-

thorized if the extent of the required service and the

compensation to be allowed therefor, had been pre-

scribed in advance, but in view of all the circum-

stances, and taking into consideration the benefit to

the estate of the service rendered, it is thought that

the conclusion reached is not unreasonable and does

substantial justice. It should be added that, in con-

sidering the compensation to be allowed for this ser-

vice, as well as for other services to the bankrupt

covered by the claim, I am not able to concur in the

view apparentl}^ entertained by the claimants, that

there is any very material or direct relation between

the mere aggregate of the assets and liabilities of a

bankrupt estate, as shown by the schedules, and the

compensation to be allowed to the bankrupt's attor-

neys. The value of the matter involved is generally

taken into consideration as an important factor in

determining what is a reasonable charge for legal

advice or professional service, but so far as concerns

service rendered to the bankrupt neither the assets

nor the liabilities of the estate represent or [49]

measure the value of the matter involved. Certain
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interests of the bankrupt and certain duties imposed

upon him by the law, constitute the subject matter

of the service. The degree of solvency of the estate

may possibly be considered to the same extent as is

the ability of a client to pay a reasonable fee, but

here as yet it is wholly uncertain what dividend, if

any, will be realized by the unsecured creditors; ap-

parently, however, not a large one. The schedule it-

self is no criterion. Here for illustration the sched-

ule discloses assets valued at $771,201.50, and lia-

bilities aggregating $532,940.00, but within a few

months after the filing of the schedule, upon an ap-

praisement in the manner prescribed by law^, the offi-

cial appraisers reported the entire value of the assets

as being only $217,996.63.

There remains for consideration the claim of

$1,850.00 for "attendance in bankruptcy court" at ir-

regular intervals during the period from August,

1911, to November, 1912, thirty-seven different days,

at the rate of $50.00 per day. The magnitude of the

item, if not startling, at least challenges our atten-

tion, and gives sharp emphasis to the inquiry whether

it is contemplated by the bankruptcy act that estates

shall be burdened with the expense of furnishing a

legal attendant for the bankrupt while he is present

pursuant to an order of the court at the first meeting

of creditors, and sessions of the court, either to

give information or to submit to examination under

oath. While contingencies doubtless may arise

where the assistance of counsel may be reasonably

required, it is thought that there is no presumption
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of such need, and that ordinarily attorney's fees for

such services are not chargeable against the estate.

It is urged that in certain reported decisions (In re

Michel, 95 Fed. 803; In re Kross, 96 Fed. 816; In re

Mayer, 101 Fed. 695, and In re Anderson, 103 Fed.

855, being cited), the contrary view has been held,

but upon analysis it will be found that no one of

these cases lends strong support to the [50] prop-

osition that under all circumstances compensation

for such a service is a matter of right. In the

Michel case, which was presented ex parte, no such

charge was involved. In the Kross case. Judge

Brown, in rendering the decision, expressly states

that: "Ordinarily I cannot regard attendance by

counsel for the bankrupt at all the various examina-

tions as necessary. The restraints on discharge be-

ing confined to acts either criminal or most plainly

fraudulent and wrong, the honest and straightfor-

ward debtor has rarely need of 'counsel' unless

falsely attacked, when professional aid may become

proper and necessary, and should then be compen-

sated. There is often, however, too much interfer-

ence and objection by the bankrupt's attorney in the

ordinary examinations in behalf of creditors, which

operates in every way injuriously." In the Mayer

case the question was not in issue, and was discussed

only in arguendo. While in the Anderson case it is

not very clear just how the question arose, the con-

clusion of the Court seems to have been that a bank-

rupt should be allowed such services of counsel "to

the extent of protecting his rights on the inquiries"

made of him. It may be that it is not unusual for a
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small allowance to be made upon this account, but I

have no present recollection that such a charge has

ever before been called to my attention, and in the

great majority of cases I can see no reason why the

bankrupt should have the assistance of counsel in the

performance of the simple duty required, or the bur-

den of fees therefor imposed upon the estate. Quite

obviously the purpose of requiring the attendance

of the bankrupt is that he may give information,

either voluntarily or under oath, touching any mat-

ter which may affect the administration and the set-

tlement of the estate. He has no obligation except

to disclose facts within his knowledge. He attends

primarily as a witness, and there is ordinarily no

more reason why he, as a witness, should have the

protecting care of attendant counsel than that any

other witness under any other circumstances should

have such protection. It is not perceived why, as is

somewhere suggested, [51] the bankrupt needs to

be guarded against unwittingly or inadvertently do-

ing or saying something which might be prejudicial

to his right to a discharge in bankruptcy; if he is

willing frankly to disclose the facts he can, as a rule,

suffer no prejudice. But here even that considera-

tion is of little moment, for no one can be greatly

concerned in the question whether or not a corpora-

tion shall be discharged, or in opposing such dis-

charge. Nor could there here arise any question

touching the matter of exemptions, for a corporation

is not entitled to exemptions. Ordinarily, why

should not the bankrupt put himself at the service of

the trustee, who is presumably not antagonistic, and
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who sihould not, and presumably does not, have any

motive or incentive to injure him or prejudice him

in any of his rights % Instead of laying the facts be-

fore counsel especially employed by him, why should

he not disclose them directl}^ to the trustee or the at-

torney for the trustee? If it were shown that the

trustee and his attorney were disposed unjustly to

attack him or to treat him unfairly, possibly he

should have the assistance of counsel, but ordinarily

it may be assumed that if any such disposition were

shown the referee or judge would check it and see

that his rights were protected while acting as a wit-

ness or informant, as the court will protect a witness

against wrong or abuse in any other case or proceed-

ing in which he appears in obedience to process. It

is doubtless true that the claimants here spent at

least a large part of the time in attending the bank-

ruptcy proceedings for which they claim compensa-

tion, and lest injustice be done to them I have taken

the trouble to go through the voluminous steno-

graphic report of the proceedings had before the ref-

eree, but in the main it is not apparent how their

attendance was either of benefit to the estate or was

needed by the bankrupt. At one time criminal pros-

ecutions were instituted against the officers of the

bankrupt in attendance, and it may be that an allow-

ance can with propriety be made for counsel in con-

nection with that feature of the proceedings; [52]

but surely it was unnecessary to have counsel in at-

tendance all the time in anticipation of such a need.

The same contingency might arise any time m the

course of the examination of a witness in court, and
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in a proper case the court would doubtless give the

witness an opportunit}^ to procure counsel.

It is, however, urged by claimants that their pres-

ence was in compliance with the express order and

direction of the referee. It is true that in the order

made by the referee (but apparently draughted by

claimants) allowing the claim there is a recital to the

effect that the attendance ''was under the direction

and order" of the referee, but I do not find that the

record justifies such a finding. One of the claimants

testified that the referee asked them to attend all the

hearings, but if it were to be assumed that the ref-

eree has authority to require counsel for the bank-

rupt to be present, surely such direction, to be effi-

cacious, should be made of record, and oral testi-

mony thereof must be rejected as being incompetent.

Upon examining what is furnished to me as the ref-

eree's docket, containing a large number of orders

pertaining to the proceeding, I find no order or direc-

tion requiring counsel to be present. There is in the

order of August 22, 1911, appointing the time for the

first meeting of creditors, September 7, 1911, a re-

quirement that the bankrupt and certain of its offi-

cers therein named be present at the first meeting of

creditors, and also a direction that notice of the or-

der be sent to the bankrupt and its officers and its

attorneys of record, the claimants here. Upon the

same day, that is, on August 22, 1911, a specific order

was formulated and entered requiring the bankrupt

and its officers to appear on September 7th, and this

is expressly directed to the bankrupt and to P H.

Wall, its President, and N. K. Wall and B. F.
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O'Neil, its Secretary and Treasurer respectively; it

makes no mention of the bankrupt's counsel. I find

no other order bearing upon the subject. [5S]

With the one exception noted I am unable to find

from the whole record, that there was any reasonable

need for the attendance of the claimants at the meet-

ings of creditors or the sessions of the court, as coun-

sel for the bankrupt, and considering all services

under this head, which were of benefit to the estate or

which fall within the rule hereinbefore stated, it is

thought that $100.00 is all that can properly be al-

lowed upon this account. In that view it becomes

unnecessary specifically to find upon the issue

whether the attendance covered thirty-seven days, as

contended for by the claimants, or only thirty days,

as asserted by the trustee. Nor need we determine

what w^ould be a reasonable per diem allowance for

such attendance, taking into consideration the actual

amount of time spent upon each of the several days

and the character and scope of the business then un-

der consideration. It is doubtless true, and it is

much to be regretted, that the amount allowed is in

any view inadequate reasonably to compensate for

the time claimants have actually spent upon this ac-

count, but, as was said by Judge Phillips in In re

Harrison Mercantile Company (95 Fed. 123), "while

the Court personally would be pleased to exercise a

spirit of large liberality both towards attorneys and

its officers assisting in the administration of bank-

rupt estates, it must be understood that the court is

impressed with a sense of the obligations imposed

upon it by the bankrupt act, to so administer it as to
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preserve both the letter and the spirit of the statute

and produce the best results in behalf of creditors."

That economy of administration is enjoined by the

spirit of the Act cannot be gainsaid. In re Curtis,

100 Fed. 792.

The order appealed from will therefore be re-

versed with directions to allow claimants $385.00, the

same to be paid in due course of administration, if

there are sufficient funds available therefor; other-

wise the claim is to share ratably with others of like

dignity.

Filed July 7, 1913. A. L. Richardson, Clerk.

[54]

[Statement of Meetings.]

"A-0."

MEETINGS.
1911.

Sept. 7, 10: A. M P. 1

1:30P.M P. 4

Sept. 8, 9:30 A. M P. 36

1:30 P. M P. 57

Sept. 9, 9:30 A. M P. 106

1:30 P.M P. 140

Sept. 27, 1: A. M P. 178

Oct. 23, 10: A. M P. 182

Nov. 13, 10: A. M P. 1S6

Dec. 4, 10: A. M P. 190

2: P.M P. 194

Dec. 5, 10: A. M P. 236

Dec. 5, (Continued from Book 1) P. 238

Dec. 5, 1:30 P.M P. 270
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Dec. 7, 10:00 A. M P. 330

Dec. 7, 2:00 P. M P. 3^1

Dec. 8, 10:00 A. M P. 439

Dec. 9, 10:00 A. M P. 447

Dec. 9, (Continued from Book 2) P. 475

Examination of Officers of Bank-

rupt.

Dec. 9, 2 :00 P. M P. 487

Examination of Officers of Bank-

rupt.

Dec. 29, 10:00 A. M P. 575

Relative to Appraisers' Report.

Dec. 30, 10:00 A. M P. 599

Relative to Appraisers' Report.

1912.

Jan. 3, 10:00 A. M P. 600

Relative to Cruise.

Jan. 6, 1912, See Book 4.

Jan. 9, 1912 P. 707

Additional Cruise, Submitted by

Trustee. [55]

Feb. 12, 10:00 A. M P. 710

Relative to Report of Receiver.

Feb. 12, 1:30 P.M P. 732

Continued from forenoon.

Feb. 20, 10:00 A. M P. 752

Ruling on Trustee's Objection.

Feb. 20, 2:00 P.M P. 757

Relative to Order to Show Cause.

Feb. 24, 10:00 A. M P. 767

Meeting Adjourned.
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Feb. 24, 1:00 P.M P. 767

Objections to sale.

Apr. 10, 10:00 A. M P. 793

Allowance of Claims.

Apr. 10, 1:30 P. M P. 816

Allowance of Claims continued.

Apr. 16, 10:00 A. M P. 878

Continued to Apr. 18,

Apr. 18, 10:00 A. M P. 879

Confirmation of Proposed Sale

and Petition to Dismiss Peti-

tion to Review.

Apr. 25, 10:00 A. M P. 885

Relative to Copy of Audit.

May 2, 10:00' A. M P. 888

First Bank of Harrison.

May 10, 10:00 A. M P. 889

Claims.

May 10, 11:00 A. M P. 897

Claims.

May 10, 2 P.M P. 908

Claims.

May 24, 11 :00 A. M P. 989

Murray Claim.

May 24, 2 :00 P. M P. 1005

Murray Claim.

June 11, 11:00 A. M P. 1016

First Bank of Harrison.

June 11, 2:00 P.M P. 1031

First Bank of Harrison.

June 12, 10:00 A. M P. 1117

Claims.
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June 12, 1:30 P. M P. 1140

Claims. [56]

July 15, 11:00 A. M P. 1183

To approve sale of property.

July 26, 11:00 A. M P. 1195

Claims.

July 26, 2:00 P. M P. 1205

Claims.

July 27, 10:00 A. M P. 1235

Claims, Examination of Bank-

rupt, and Mr. Boyd's trip east.

Aug. 16, 10:00 A. M P. 1286

Claims.

Aug. 16, 1:30 P. M P. 1295

Claims.

Sept. 26, 10:00 A. M P. 1303

Claims, Receivership Claims.

Oct. 14, 11:00 A. M P. 1320

Claims.

Oct. 14, 2:00P. M P. 1334

Claims.

Oct. 15, 10:00 A. M P. 1384

Claims.

Oct. 15, 2:0OP.M P. 1412

Oct. 22, 2:00 P.M P. 1433

Sale of Railroad, Dirty Dick,

Remaining Assets except tim-

ber.

Nov. 4, 10:00 A. M P. 1448

Duval Jackson Refund Matter.

Nov. 11, 2:00 P. M P. 1450
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Sale of Railroad, and Sale of Re-

maining Assets except timber.

Nov. 12, 10:00 A. M P. 1464

Confirmation of Sale of Remaining

Assets except timber.

Filed Sept. 19, 1913. A. L. Richardson, Clerk.

[57]

[Letter Dated August 5, 1913, from R. S. Nelson to

Clerk U. S. District Court.]

WHITLA & NELSON,
Attorneys at Law,

Coeur d'Alene, Idaho.

August 5, 1913.

Mr. A. L. Richardson,

Clerk of the U. S. District Court,

Boise, Idaho.

Dear Sir:

—

Please find enclosed the praecipe for transcript in

the Lane Limiber Company Bankruptcy matter.

The transcript is to be used in the review of the deci-

sion of the District Court in reducing the claim of

Whitla & Nelson, attorneys for Bankrupt. We de-

sire to take this to the Circuit Court of Appeals.

The Transcript is to include the following:

1. The Petition of Whitla & Nelson for allow-

ance of attorney's fees, marked Exhibit "A."

2. The objection of the Bank of California and

Price, Waterhouse & Company, marked Exhibit

*'B."

3. The objection of L. C. Wilson, receiver of the
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State Bank of Commerce of Wallace, marked Ex-

hibit ''C."

4. The objection of Samuel Boyd, Trustee,

marked ''D." (Not on file.)

5. Order of referee setting said petition and ob-

jection down for hearing, marked Exhibit '*E."

6. The testimony taken at said hearing before the

referee, marked Exhibit "F."

7. Order for findings, allowing said attorney's

fees, marked Exhibit '^G."

8. Petition to review the referee's order allowing

Whitla & Nelson, attorneys for bankrupt, $2755.00,

marked Exhibit "A."

9. Eeport of referees in bankruptcy, and an order

allowing attorney's fees, marked Exhibit "I."

10. Decision of the Honorable District Judge on

claim of bankrupts for attorney's fees, marked Ex-

hibit ''J."

11. Copy of referee's appearance docket showing

dates of hearing, marked Exhibit "A-0."
Yiours very truly,

R. S. NELSON.
Enc.

ESN/T.

Filed Sept. 8, 1913. A. L. Eichardson, Clerk.

[58]
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[Certificate of Clerk U. S. District Court to

Transcript of Record.]

In the District Court of the United States, District

of Idaho, Northern Division.

In the Matter of the LANE LUMBER COMPANY,
Bankrupt.

United States of America,

District of Idaho,—ss.

I, A. L. Richardson, Clerk of the District Court

of the United States for the District of Idaho, do

hereby certify that the foregoing copies of Petition

of Whitla & Nelson for allowance of attorneys' fees,

objection of the bank of California and Price, objec-

tion of L. C. Wilson, order of referee setting said

petition and objection down for hearing, the testi-

mony taken at said hearing before the referee, order

for findings, petition to review the referee 's order, re-

port of referee, decision of District Court, copy of

referee's appearance docket and Clerk's certificate,

have been by me compared with the originals and that

it is a correct transcript therefrom and of the whole

of such originals as the same appears of record and

on file at my office and in my custody.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said court in said district this

20th day of Sept. 1913.

[Seal] A. L. RICHARDSON,
Clerk. [59]
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[Endorsed]: No. 2336. United States Circuit

Court of Appeals for the Ninth Circuit. Whitla &
Nelson, a Copartnership, Attorneys for the Lane

Lumber Company, a Corporation, Bankrupt, Peti-

tioner, vs. Samuel Boyd, Trustee in Bankruptcy of

the Lane Lumber Company, a Corporation, Bank-

rupt, and L. C. Wilson, Receiver of the State Bank

of Commerce of Wallace, Idaho, Respondents. In

the Matter of the Lane Lumber Company, a Corpo-

ration, Bankrupt. Petition for Revision and Tran-

script of Record in Support Thereof, Under Section

24b of the Bankruptcy Act of Congress, Approved

July 1, 1898, to Revise, in Matter of Law, a Certain

Order of the United States District Court for the Dis-

trict of Idaho, Northern Division.

Filed October 31, 1913.

FRANK D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.
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No. 2336

Oltrrmt (Eourt of Apppala

For the Ninth Circuit

WHITLA & NELSON, a Copartnership, Attorneys

for the LANE LUMBER COMPANY, a Cor-

poration, Bankrupt.
Petitioner

vs.

SAMUEL BOYD, Trustee in Bankruptcy of the

Lane Lumber Company, a corporation, Bank-
rupt, and L. C. WILSON, Receiver of the State

Bank of Commerce of Wallace, Idaho,

Respendents.

IN THE MATTER OF THE lANE LUMBER
COMPANY, A CORPORATION, BANKRUPT

BRIEF OF PETITIONERS

Statement of Fact

Sec. 1. Statement: PRECISE QUESTION
SUBMITTED.

The precise question as submitted to the District

Court by the referee in bankruptcy in this matter,

^s shown by the record, was, ''Is the amount allowed

the attorneys for the bankrupt herein, as attorneys'

fees in said proceeding, towit, the sum of twenty-

seven hundred and fifty-five ($2755.) dollars, ex-

cessive? (Record, page 55.)
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On a writ of review to the District Court it re-

duced the above allowance from $2755.00 to $385.00.

(Record, page 72).

The question now before this court is: 1st. Did

the District Court err in refusing to allow the at-

torneys fee for prepai'ing the schedules at profession-

al rates and reducing the allowance made by the re-

feree to a sum set by him as reasonable compensa-

tion for clerical work ?

2nd. Did the Distiict Court err in refusing to

allow bankrupt's attorneys a per diem for the ser-

vices actually rendered in attending the first meet-

ing of creditors as counsel for the bankrupts, when

it Avas ordered to attend by the referee.

Stated otherwise, is the sum of $2755.00 or the

sum of $385.00, a reasonable fee to be allowed in this

case for the work done, taking into con«=;ideration

the nature of flte .service, flte time neeessariUy em-

ployed tliereon, tJie amount inroJj'ed, the responfii-

hility assumed, and the restdt obtained?

Sec. 2. Statement: NATURE OF SERVICE.
PREPARATION OF SCHEDULES.

On the 29th day of July, 1911, the above named

Lane Lumber company, a corporation, was duly ad-

judged an iuA^oluntary bankrupt by the United Stat-

es District Court, for the District of Idaho, Nor-

thern Division. At about this time P. H. Wall,

president of the bankrupt corporation, came to the

offices of Wliitla & Nelson, your petitioners, in

Coeur d'Alene, Idaho, and made arrangements with
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the firm to represent the corporation in the bank-

ruptcy proceedings. By this arrans^emeril

Whitla & Nelson were to prepare the schedules for

the corporation and to do all acts necessary to prop-

erly represent it in said proceedings.

The corporation had no funds to pay the at-

torneys and it was agreed between its officers and

your petitioners that your petitioners were to be

paid whatever amount the court would allow them

as attorneys for the bankrupt, the entire matter was

to be submittpd to the court and it was to make the

allowance for the services performed. Xo other

payment was made for the services of the attorneys.

At the tinip of tlii's agreement the bankrupt had

been out of the possession of it'=5 books for sevei'al

months, the corporation bavins; been in the hands

of L. F. Connollv, receiver, who had been appointed

several months prp^dous to the adjudication of bank-

ruptcy, by the District Court of the First Judicial

District of the State of Idaho. The officers of the

bankrupt corporation did not know the exact con-

dition of its affairs and had no accurate recollect-

ion as to a great many of the claims, that is as to

whether they were secured or u.nsecured, the am-

ount, and had no knowledge as to what was to go

into the schedules. Most of its financial transa^-t-

ions had been handled bv its treasurer, B. F. CNeil.

President of the State Bank of Commerce of Wal-

lace, who was the principal stockholder, and who

was also a fugitive from justice on accoimt of his
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banking transactions, State v. O'Neil, 135 Pac. 60.

It was therefore absolutely necessary that yonr

petitioners have the books of the bankrupt corpor-

ation before they could intelligibly prepare the sched-

ules. The receiver in the state court refused to

turn over the books and records to the bankrupt cor-

poration or to its officers, or to their attorneys, your

petitioners. Several attempts were made to get pos-

session of these books and it finally became neces-

sary for your petitioners to make a written applica-

tion to the court and secure an order directing the

Receiver to allow them the possession of the books

for the purpose of preparing the schedules. This

order was granted by the court and the books finally

obtained, all of which took considerable time.

When the books were obtained your petitioners

discovered that they had been kept in a very loose

and unbusinesslike manner. The record herein

will disclose that many matters of personal concern

were mixed with those of the corporation in keeping

thebooks, and that the books, which included tran-

sactions covei'ing a j^eriod of a number of years, had.

during a greater part of the time, been kept as above

stated, in a very loose and unbusinesslike man-

ner and it made the preparation of the schedules

very difficult. It was necessary for your petition-

ers to examine carefully and at great length the

books of the company and both Mr. Whitla and Mr.

Nelson, and theii' stenographer, Mr. Nash, spent

about three weeks time in going over these books and
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in preparing the schedules. (Record, pp. 28-29).

To ascertain the exact condition of some of the

claims that they might be intelligibly listed in the

schedules it was necessary for Mr. Whitla, one mem-

ber of the fii"m to make several trips to Spokane to

interview different creditors. (Record, p. 29). The

schedules covered something like one hundred type-

written pages.

Sec. 3. Statement : NATURE OF SERVICES.
ATTENDANCE UPON FIRST MEETING OF
CREDITORS.

The first meeting of creditors included thirty-

seven different hearings, all of which your petition-

ers attended on behalf of bankrupt. The Referee

before whom all of the hearings were had, and, of

course, was well informed in the matter, found in his

findings, (Record, pp. 41-42) : ''The court finds that

bankrupt's attorneys appeared and took part in the

hearings in this case thirty-seven days, and that all

of said time was necessarily employed by said at-

torneys and that in addition to said time attorneys

also spent a large amount of time and labor in ad-

visory services with said bankrupt and in prepar-

ing authorities upon various questions involved, and

the attendance of said bankrupt \9 attorneys in court

on all of said days was under the direction and order

of this court.

'Dwrinf this great number of hearings your pe-

titioners were in almost constant consultation with

the officers of the bankrujit and did ever;\i;hing in
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their power to assist the administration of the estate

and did nothing to retai'd or delay the administra-

tion of said estate. Your petitioners had many con-

ferences with the attorney for the trustee in secur-

ing the true facts of the complicated matter.

Sec. 4. Statement. NATURE OF SERVIC-

ES. OBJECTIONS TO THE CLAIM OF L. F.

CONNOLLY, RECEIVER.

During the administration of the estate, L. F.

Connolly, receiver in the state cou.rl, filed in the

bankruptcy court, as receiver in said state court, a

claim for a large amount of expenses, including at-

torney's fees, which were deemed improper on behalf

of the bankrupt. The attorneys for bankrupt ob-

jected to said claim and filed their objections in

writing and also made their objectons in open court,

which were concurred in by others. No one, in-

cluding the trustee, cared to urge their objections or

prepare a brief and attorneys for bankrupts, your

petitioners prepared a brief and made oral

argument to the court in the matter.

The Court sustained the objections to

the claim of the Receiver and there was approximate-

ly eleven or twelve hundred dollars asked for by the

Receiver in the State Court, disallowed. Two days

time of petitioners was spent in getting out their

brief and some little time spent in arguing the same

before the Referee.
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Sec. 5. Statement. TIME NECESSARILY
|

EMPLOYED.
The officers of the bankrupt corporation made

arrangements with petitioners to represent them
j

some time ss^ about the 29th day of July, 1911, and
j

about three weeks time of both members of the finii
^

and their steno.2:rapher was spent in preparing the
;

schedules.

The first meeting of creditors, all of the hear-
,

ings of which your petitioners attended, and which
j

were thirty-seven in number, extended from about \

the 26th day of August. 1911, to the 25th day of Nov-
i

ember, 1912. From the time of the emplo^mient of
j

your petitioners as attorneys to represent the bank- ;

rupt to the final adjournment of the first meeting

of creditors November 25. 1912, a period of sixteen
;

months, your petitioners were busy in this matter, I

not only in preparing schedules and attending meet- I

ings of creditors, but spending many days in their i

office preparing for the work, advising with their

clients and with the trustee. The testimony taken

covered about 1500 pages.
j

Sec. 6. Statement. AMOUNT INYOLYED.
i

The schedules disclose liabilities in the sum of
j

$415,874.78, and assets claimed by the bankrupt,
\

worth $771,201.50. Of this $532,940 was real estate.
j

the balance consisted of personal property and ac-
\

counts. I

The value put upon this property by the officers ^

of the bankrupt may have been Yery much too high.
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or the appraisers may have appraised the property

too low, but be that as it may, the appraisers ap-

praised the vakie of the property at only $217,996.63.

On October 1, 1908, a trust deed was placed on

the property of the corporation under which bonds

in the sum of $125,000 were sold. A large amount of

timber lands was also secured after this, and a large

new mill was also afterward built.

The property at that time was not nearly so val-

uable when it was bonded as at the time the company

was adjudicated bankrupt, and as a matter of com-

mon knowledge, and we think the court will con-

sider the same, that bonding companies before con-

sidering large loans like this, investigate the prop-

erty and loan not to exceed one-third of what they

find the value of the property to be at that time.

The property considered to be one of the largest

sawmill plants in North Idaho, located at Harrison,

Idaho, which was built afer the above mentioned

bond issue was made. Besides this it was an operat-

ing going concern, having on hand a great amount

of sawed lumber, lathe and logs, sufficient to con-

duct the business of a wholesale lumber manufact-

uring plant and had all the necessary horses, trucks,

logging outfit, boats, machinery of every kind and

extensive logging-railroad equipment.

Sec. 7. Statement. RESPONSIBILITY A.S^

SUMED.
As above stated the books and records of the

Lane Lumber company, bankrupt, were in a verj^
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complicated and chaotic condition and the offifcv

who had handled the principle financial affairs of

the company was a fugitive from justice.

Again, your petitioners by becomming attorneys

for the bankrupt were precluded from claims in the

estate and as a matter of fact turned away thousands

of dollars worth of claims which taey would have

represented had they not been attorneys for the

bankrupt, and some of these claims were afterward."?

allowed as prefered claims.

The bankrupt company was one of the large

corporations of North Idaho. As found by the ap-

praisers the property was worth $217,996.63. The

preparation of the schedules on account of the con-

dition of the records of the company was very dif-

ficult and a firm of lawyers preparing such sched-

ules for the court in a case like this where the prep-

aration of the same is difficult on account of the

complicated condition of affairs, desire ari'eatly to

have the same so prepared that the court will havt

some definite idea of what the property of the bank-

rupt consists, of its nature, description and value

when they are filed.

During the administration of this p^tate the

trustee filed and swoie to eighteen criminal compla-

ints against the officers of the bankrupt. On all of

these charges the court before whom the cases were

tried held that there was not sufficient evidence to

warrant holding the defendants. There was during

the entire first meeting of creditors a disposition on
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the part of tht trustee and some of the creditors to

institute criminal pioceedings against the officers

of the bankrupt corporation and to hold that the

bankrupt was guilty of criminal acts. This feeling

was pi'obably caused to some degree by the chaotic

condition of the books and of the loose manner in

which the business of the bankrupt concern had been

conducted. The Referee in bankruptcy, undoubted-

ly aware of this feeling for the bankrupt corporation

ordered your petitioners to attend all meetings of

creditors. (Record, p. 41-42).

Your petitioners during all of the meetings of

creditors did everything possible at all times to bring

a proper understanding of the books and affairs of

the corporation to the creditors of the bankrupt and

did everything possible to facilitate the administra-

tion of affairs and spent much time in stud^dng the

affairs of the bankrupt corporation and in consult-

ing with its officers to the end that all of its affairs

might be satisfactorily explained to the court and

creditors.

The work of youi- petitioners was not at all times

pleasant but bearing in mind their duty as attorneys

and officers of the court, did everything to hasten

the administration of the estate.

Sec. 8. Statement. THE RESULT OBTAIN-
ED.

The Schedules as prepared by your petitioners,

although they cover almost one hundred pages of

typewritten matter and include many technical de-
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scriptions of real property, fully set forth all of the

property of the bankrupt and stated the condition

of all the different claims as fully as possible and was

entirely satisfactory to the Referee in bankruptcy

and the trustee.

The result obtained by your petitioners ojbect-

ing to the claim of L. F. Connolly, receiver in the

state court, as filed by him in this matter, was the

expunging of a claim in the sum of eleven or twelve

hundred dollars against the estate, which would have

been a prior claim. A charge of $100 was made for

the ser^dces in the proceedings included in the ob-

jections and brief on objections and contesting the

claim of L. F. Connolly, receiver, for allowance of

fees and expenses to himself and attorney. As above

stated as a result of these services his claim was re-

duced some eleven or twelve hundred dollars. (Rec-

ord, p. 41).

The result of your petitioners attending all meet-

ings of the creditors was entirely satisfactory to the

referee in bankruptcy, who found that all the time

they had spent in attendance upon the same was nec-

essary. That their attendance upon these meetings

undoubtedly hastened greatly the administration of

the estate and produced a clear and full understand-

ing of all the complicated affairs of the bankrupt

corporation by the trustee and creditors on the one

hand and the corporation on the other.
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Sec. 9. Statement. FEE AS CLAIMED BY
PETITIOXERS.

A charge of $25.00 on Augiist 4, 1911, and a

charge of $15.00 on August 7, 1911, and another char-

ge of $15.00 on Angust 12, 1911, was made again-

st the bankrupt for matters connected with the Con-

nolly receivership after the bankruptcy proceed-

(

ings had been instituted and prior to the time the

schedules were filed. These charges were relative to

the matter of securing possession of the books so

that the schedules could be properly prepared.

Several consultations were held by the officers

of the bankrupt company and your petitioners in

reference to how the books were to be obtained and

several attempts were made to get these books before

the application to the court was made by the peti-

tioners, but finally it became necessary for your pe-

titioners to make application to the court for an or-

der to secure these books, which was granted.

A charge of $750 was made for the preparation

of the schedules. The undisputed testimony is that

almost three weeks time of both members of the firm

and the stenographer was spent in preparing these

schedules. (Record, p. 29), and the referee in bank-

ruptcv so found in his finding. The Honorable

District Judge made allowance for getting together

the data for preparing the schedules for ten days

but allowed only what he thought an accountant

could be employed for. or $15 pei' dav. (Record, p.

65).
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A charge of $50 per day was made for attending

the bankruptcy court for thirty-seven days. Besides

attending the hearings on the thirty-seven different

days your petitioners spent probably as many days

in consultation and advising with the officers of the

bankrupt in regard to their testimony and in regard

to the affairs of the corporation to assist in the ad-

ministration thereof and in preparing for the many

legal questions involved, but no charge was made for

any advice given during the first meeting of credit-

ors or for the time spent in the office looking up

authorities and in preparing papers. Your petition-

ers intended that $50 per day charge for actual at-

tendance in court should cover all the other work

done.

Sec. 10. Statement : FINDING OF REFER-
EE ALLOWING ATTORNEY'S FEES.

On the 11th day of December, 1912, and after

the final adjournment of the first meeting of credi-

tors your petitioners filed a petition with the referee

in bankruptcy praying for the allow^ance of attorn-

eys' fees to them as attorneys for the bankrupt, at-

tached to which was an itemized account of said ser-

vices. Objections to the allowance of said attorneys'

fees was filed on behalf of some of the creditors. On

the 9th day of April, 1913, after due notice given to

all of the creditors, the petition for the allowance of

attorneys' fees to your petitioners, came regularly

on for hearing before the referee in bankruptcy.

None of the objecting creditors or their attorneys,
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or anyone on their behalf, appeared in said liearing.

The Referee dii'ected your petitioners to proceed

with their proof, whereupon said petition, the ob-

jections thereto, the itemized fee bill attached to said

petition, and the testimony submitted by claimants

were fully heard and considered by the Referee and

the matter taken under advisement. (Record, p. 39).

No one appeared in support of the objections to

the allowance of the fees and proof of the nature of

the services rendered was not gone into at great len-

gth, but oral testimony of the reasonableness of the

charge was submitted. (Record, p. 39).

On the 19th day of May, 1913, the Referee in

bankruptcy made and filed his order allomng your

petitioners the sum of $2755.00 as fees, and thereaf-

ter and on the 28th day of May, 1913, a petition for

revieAv was filed by L. C. Wilson, receiver of the

State Bank of Commerce, and E. N. LaVeine, at-

torney for the trustee. The petition for review with

all necessary papers were submitted to the District

Judge for hearing. Said petition for review come

on for hearing before the District Court and said

matter was duly heard and considered and taken un--

der advisement. Thereafter and on the 7th day of

July, 1913, said District Judge rendered his decision

revising the order of the Referee and directing that

only $385 be paid to your petitioners instead of the

sum of $2755, and further directed that said sum be

paid in the course of administration, if there were

sufficient funds available therefor, otherwise the
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claim was to share ratably with others of like dig-

nity.

Sec. 11. Statement.-ORDER AND FINDING
OF REFEREE IN ALLOWING ATTORNEYS'
FEES.

The Referee in bankruptcy before whom all of

the proceedings were taken and before whom the

testimony in regard to the work done and the reason-

ableness of the fee, was submitted and who is better

acquainted probably with the facts than any other

person and with the feelino- existing during the

meeting of creditors, found that the different

charges made by your petitioners were reasonable

and further found, ''That for these services said at-

torneys have made a charsfe of $50 pei' day for the

time actually spent in court and no extra charge has

been made for the advisory services and research

and preparation made by said attorneys, and the

court finds that said char^re was and is a reasonable

charge for said services nd that the bankrupt's attor-

neys are entitled thereto, and that the services in all

amount to the sum of $2755, which said sum was and

is a reasonable charge and allowance to be made to

bankrupt's attorneys for the seridces performed

herein."

SPECIFICATION OF ERRORS.
I.

The District Court erred in holding that peti-

tioners were not entitled to compensation for the

services rendered in getting possesion of the books
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of the bankrupt so tliat the necessary data could be

secured therefrom with which to prepare to sched-

ules, being the bills presented for fees on August 4,

$25.00, August 7, $15.00 and August 12, $15.00.

II.

The court erred in holding that petitioners and

appellants were not entitled to an allowance of

$100.00 for their services in contesting the claim of

L. F. Connolly and in expunging the same as charg-

ed for in their fee bill, and as allowed by the Honor-

able Referee in Bankruptcy.

III.

The court erred in holding that petitioners a^

attorneys for the bankrupt were not entitled to the

sum of $750.00 for preparing the schedules of the

bankrupt, and also in holding that the services per-

formed in securing the data with which to prepare

said schedules was the work of an accountant and in

refusing to alloAv for said services the professional

rates of an attorney, and in making an allowance

therefor as for the services of an accountant at the

rate of $15.00 per dav for ten days, in that this was

the duty required of the bankrupt by the bankruptcv

law for which it was entitled, under the bankruptcv

law. to emplov counsel, and to receive pa^Tnont for

such counsel at professional rates.

IV.

The Honorable District Court erred in holding

that petitioners were not entitled to a per diem for

their time in the bankruptcy court on the first meet-
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ing of creditors, covering a period of thirty-seven

days from August 1911, to November, 1912, at the

rate of $50.00 per day and in rejecting this claim

and refusing the bankrupt compensation for sucli

services, excepting the sum of $100.00, in that the

bankruptcy law imposes upon the bankrupt the duty

of attending the first meeting of creditors when or-

dered and directed to do so by the court or judge

thereof, and in this case the bankrupt's officers were

directed to attend the first meeting of creditors by

the court and did attend as shown by the record a

period of thii'ty-nine days, and the bankrupt's coun-

sel was in attendance during thirty-seven days under

the direction and requirement of the Referee in

Bankruptcy, and a per diem of $50.00 per day as

charged for foi' said time was reasonable for such

services.

V.

The Hon(U'ab]e Distrir-t Judge erred in holding

that in consideration of economv it was required

by the bankruptcy law that the fees in such cases

should be reduced to a small amount, even to the ex-

tent that the amount allowed the bankrupt's attorn-

eys would be inadequate reasonably to compensate

them for the time actually expended upon the hear-

ing, for the reason that the bankruptcy law requires

that as a matter of right a reasonable compensation

be paid to the attorneys for bankrupt in involuntary

cases while performing the duties imposed upon

them by the Bankruptcy Act.
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VI.

The Honorable District Judge erred in reducing

the allowance made by the Referee in Bankruptcy

from $2755.00 to $385.00 for the reason that the al-

lowance made by the Referee, to-wit, the sum of

$2755, was but a reasonable compensation for the ser-

vices of the bankrupt's attorneys, perfonned for the

bankrupt while discharging the duties imposed upon

him by law, and all of the evidence introduced in

this action shows that the sum of $50 for the time

actually expended in the bankruptcy court was but

a reasonable charge therefor, and that the other

charges made by the bankrupt's attorneys were but

reasonable charges for the services performed, and

that all of said services were such as were imposed

upon the bankrupt by the Bankruptcy Act and for

which an attorney's fee was allowable, and the am-

oTTut allowed by the Referee was but reasonable com-

pensation for the professional services actually per-

formed for the bankrupt in the performance of the

duties imposed upon it by the Bankrupt Act.

ARGUMENT AND CITATION OF LAW AND
AUTHORITIES.

Sec. 12. BANKRUPTCY LAW INVOLVED.
(The Itatics throughout this brief are ours.)

The bankruptcy law relating to the duties of the

bankrupt are as follows:

*'Sec. 7. Duties of Bankrupt.—a. The bank-

rupt shall (1) attend the first meeting of his

creditors, if directed by the court or a judge



Samuel L. Boyd 20

thereof to do so, and the heai'ing upon his appli-

cation for a discharge, if filed; (8) prepare,

make oath to, and file in court within ten days,

unless further time is granted, after the adjudi-

cation, if an involuntary bankrupt, * * * a

schedule of his property, showing the amount

and kind of property, the location thereof, its

money value in detail, and a list of his creditors,

showing their residence, if known, if unknown,

that fact to be stated, the amount due each of

them, the considei'ation thereof, the security held

by them, if anv. and a claim for such exemptions

as he mav be entitled to. all in triplicate, one

copy of each for the clevk, one for the referee,

and one for the trustee : anr] (9) when present

at the first meeting of his creditors, and at such

other times as the coui't shall order, submit to an

examination concerning the r-onducting of his

business, the cause of his bankruptcv, his deal-

ings with his preditors and other persons, the

amount, kind and whe^-eabouts of his property,

and, in addition, all matters which mav affect

the admini«tvation and '='etth>ment of his estate."

This is the provision for the duties of the trus-

tee, and Section 64. b. subdivision 3. providing for

the cost of administration, provides as follows

:

u ^g-j n rpi^^ ^^g^ Q^ administration * * and

one reasonable attorney's fee. for the profes-

sional services actually rendered, irrespective of

the number of attorneys employed, to the peti-
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tioning ci'editors in involuntary cases, to the

bankrupt in involuntary cases wliile performing

the duties herein prescribed, and to the bank-

rupt in voluntary cases, as the court may allow."

Sec. 13.—ATTORNEYS NECESSARY IX
PREPARING SCHEDULES.
Judge Dietrich in his opinion in reference to

the legal services required in preparing the sched-

ules holds:

''Unquestionably a measure of professional

knowledge and skill is required for the proper

discharge of such duty, and perhaps in almost

every case some allowance upon this account

may properly be made * * * ".

There can be no question but what when the

bankrupt's affairs aie in a complicated condition

and the officers of the corporation have been out of

its control for some time and the assets of the cor-

poration are worth several hundred thousand dollars,

consisting of sawlo^^s, lumber, large lumber plant, a

gi'eat deal of real estate covering a vast area, togeth-

er with other personal property and account^;, and

the assets of such corporation are over $750,000 the

services of an attornev is necessary in preparing the

schedules, Tp^ fho ^r^co ^t bar the books and Recount*'

of the corporation, consisting of a wagon load of

records, were before the referee in bankrnptcv an^^

were examined on numerous occasion*? bv him and

he was acquainted with the work that the attornevs

did in preparing the «ichedule«? and the trouble thev

had in arriviuG: at the fapts. The referee in bank-
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ruptcy knew all of these facts, explicitly found that

the services of the attorneys were necessary and that

the attorneys spent about three weeks time in prepar-

ing such schedules and that such work was worth

$750.

Judge Dietrich says: ''It is difficult for him to

see how any difficult or intricate question could be

involved in such a case." He had before him no evi-

dence or finding in conflict with the finding of the

referee. It seems to us that it is unfair for the judge

to hold "that the services rendered were such

as a competent clerk or accountant might have per-

formed, and compensation must be awarded upon

that basis," when the referee knowing all of the

facts in the case and hearing the evidence and know-

ing the complicated condition of the books and cha-

otic condition of the accounts, and the question in-

volved, found that the woi-k was not that of an ac-

countant. (Record, p. 40). but that it was necessary

for the attorneys to spend the time on these sched-

ules that they did spend. (Record, p. 40).

The court. Zw Re Anderfiof}, 103 Fed. 855, says:

**The bankrupt in such cases is required to

prepare schedules, which require the sei'vices of

a law;\^er : and. if he is compelled to attend re-

ferences before the referee in matters involv-

ing the conduct of his business prior to the bank-

ruptcy, he should be allowed services of counsel,

to the extent of protecting his rights on the in-

quiries so made. This i« in aid of the proper ad-
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ministration of the estate, and allowances out of

the estate should he strictly limited to services

so rendered."

In that case the court held that the attorney was

entitled to his fees for all ser^dces rendered in the

line of the duties perfomied by him.

In Re Kross, 96 Fed. 816, the court says:

''Among the first and most important du-

ties specially enjoined by the act upon the bank-

rupt in involuntary cases that presumably re-

quire an attorney's services are those stated in

paragi'aph 8 of section 7, viz. : the preparation

and filing of schedules of his property and cred-

itors, with all the particulars there specified. In

voluntary cases the same schedules are required

to accompany the petition ; and ordinarily bank-

rupts are unable to prepare such papers proper-

ly, or to comply with the rules and orders per-

taining thereto, except by the aid of a profes-

sional attorney.
'

'

Sec. 14. COUNSEL NECESSARY AT MEET-
ING OF CREDITORS.

It may not be necessary for counsel for bank-

rupt in every case to attend all the meetings of cred-

itors, but in the case at bar the referee in bankrupt-

cy held that ''the attendance of said bankrupt's at-

torneys in court in all of said days was under the

direction and orders of this court." (Record, p. 41).

This is the testimony and is imdisputable, (Record

page 34.) Judge Dietrich says that he had before
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him a number of orders but did not find among

them any order of the referee requiring your peti-

tioners to attend the meeting of creditors. (Record,

p. 70).

It seems to us unfair for the learned judge, in

the absence of any evidence to support such a find-

ing, to hold that the referee did not order your peti-

tioners to attend said meetings of the creditors or

that the attendance upon said meetings was unneces-

sary. The banki uptcy act provides that the bankrupt

shall be present at the fir^t meeting of creditors if

directed to do so. Judge Dietrich holds bankrupt's

officers were ordered to attend (page 70)

Bemington on Bankruptcy, para. 2086:

*'It has been contended that bankrupt

should not be entitled to reimbursement of his

attorney's fees for the attorney's presence at

the bankrupt's general examination, on the the-

ory perhaps that all the bankrupt has to do on

his general examination is to testify to the truth

and that he needs no attorney to help him do

that. The practice, however, is the other way,

and attorney's fees for attendance at the bank-

rupt's examination are customarily allowed."

The Federal Court has even held that where

the client was in contempt that notmthstanding the

fact that the attorney was entitled to a per diem al-

lowance for the time actually expended.

In Re Mayor, 101 Fed. 695

;

The preparation of schedules by the bank-
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rupt in involuntary cases, and his attendance on

complsory examination before the referee, are

matters in discharge of his duty, for the benefit

of the estate, and each may require the services

of an attorney, for which the estate thus receiv-

ing the benefit is chargeable for reasonable com-

pensation 5***1 am of the opinion that bank-

rupt is entitled to counsel while undergoing his

examination before the referee in respect of his

affiars in conduct. Ordinarily this should not

require attendance on more than one or two

days. If extended, however, at the instance of

the creditors or trustee, without delay needlessly

caused by the conduct of the bankrupt in the

examination, the time so occupied must be com-

puted in making the allowance. The examination

should be conducted with reasonable dispatch,

and without unnecessary adjournments; and if

in any case, there is procrastination or prolixi-

ty on the part of the moving parties, the increas-

ed expense must be borne by the estate repre-

sented. The number of days of actual service

within this view will be determined by the ref-

eree, and thereupon a per diem allowance of $25,

as charged in the statement filed herein, is deem-

ed reasonable, and in accord with the views ex-

pressed in Re Curtis, supra/

^

In Re Coonolly & Son, 120 Fed 886, cited

by the trustee in the lower court to sustain their con-

tention that your petitioners were charging for mere
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clerical work, the court wil] find by a perusal of this

case that it was there held by the District Judge

that counsel fees for preparing the schedules wei-e

allowable and also counsel fees for the time spent

in going over the books were allowable, but disallow-

ed the items charged for posting bankrupt's books

and making extra copies of the schedules. No charge

for clerical work as set forth in that case is attempt-

ed to be chained for here. In this matter the bank-

rupt's attorneys are charging for the preparation of

the schedules covering about one hundred pages,

and for services in seeming the information which

it w^as absolutely necessary to have in order to pre-

pare the schedules.

There is no charge whatever for clerical services

such as postiirg of books or making extra copies of

the schedules, as was attempted to be done in the

Connolly case above cited. The referee in bankrupt-

cy specifically found that the charges of the attorn-

eys and the ^vork of the attorneys did not cover or in-

clude any clerical work.

In the ordinary cases where $50 is allowed for

preparing schedrrles they are prepared on blanks

furnished by the court, but in this case the sched-

ules speak for themselves, covering 100 pages of

typewritten matter and as the referee knew, the facts

therein set forth were obtained by the attorneys only

through great labor.

It seems to the appellants that the entire premis-

es upon which the Honorable District Judge has bas*
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ed his decision is erroneous and cannot be sustained

upon any principal of law in this case.

Section 7, subdivision a, of the Bankruptcy Act,

provides what are the duties of the bankrupt and

among them are '' (1) to attend the first meeting of

creditors if directed by the court or judge thereof so

to do."

The Honorable District Judge has found that

the bankrupt was required by an order of the court

to attend this first meeting of creditors.

Subdivision 8 of this same Act makes it his duty

to prepare, make oath to and file in court schedules

of his property, showing the amount, kind thereof

and its location and money value thereof in detail,

and also requires a detailed statement of the affairs

of the bankrupt and this evidently was meant to be

for the benefit of the trustee and creditors so that

the trustee and creditors upon the examination of the

schedules could find the location, character and

value of the bankrupt's property, and also a detail-

ed statement of his affairs including all of his credi-

tors, their securities, if any, and otherwise.

Section 67b of the Bankruptcy Act proA^des

among other things, what is to be charged as costs

of administration as follows:

*'3. The cost of administration for

one reasonable attorney's fee for the profession-

al ser-^dces ncfualhi rendered, irrespective of the

number of attorneys empjoyed, to the petition-

ing creditors in voluntary cases, to the hankrupt
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in an involuntary case, while performing the du-

ties herein prescribed and to the bankrupt in

voluntary cases as the court may allow.
'

'

Your petitioners respectfully submit to this hon-

orable court that under the construction of the sta-

tute that the law has specifically provided for the

payment of an attorney's fee to the bankrupt in in-

voluntary cases for professional services actually

rendered while peforming any and all of the duties

imposed upon him by law, and it is not for the court

to say whether or not he thinks the bankinipt might

have been able to get along without an attorney, as

the statute has specifically provided for the pa\Tiient

to him of such a fee, and also for the payment to

petitioning creditors in involuntary cases of such

fee, but in cases of voluntary bankruptcy it has left

the payment of the fee to the court to determine. In

other words, an absolute liability is imposed by the

bankruptcy act for the payment of attorney's fees

to the petitioning creditor and to the bankrupt in

involuntaiy cases, and if in this case the services

rendered by the attorney for which the claim is made

were performed for the bankiupt while he was per-

forming the duties prescribed by the Bankruptcy

Act, then they are allowable and their payment is

specifically piovidod for by the Bankruptcy Act,

leaving it to the court onlv to regulate the amount

of such payment and not to decide whether or not

the attorney shoulrl be paid any sum whatever.

These sections of the bankruptcy act, have been
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construed by tlie Circuit Court of Appeals several

times, and in construing the same in Smith v. Coop-

er, 120 Fed. 230, the Honorable Circuit Court of the

Fifth Circuit, citing from in re Curtis 100 Fed. 785,

said

:

* * The attorneys for the petitioning creditors

are entitled to this reasonable fee as of right.

Its allowance or disallowance is not matter of

discretion The amount must in all cases

be reasonable, to he determined upon evidence

of the service performed and of its value and in

the absence of evidence of its value, by the court

from knoirledge of its worth."

While this was upon the question of the fees for

petitioning creditors, it is the construction placed

upon this same section and applies equally to the at-

torney's fees for the bankrupt.

Among the duties imposed upon the bankrupt

are the preparation of the schedules. This is unques-

tionably such a matter as requires the services of an

attorney and compensation is allowable therefor, not

at the rate of ordinary clerks and accountants, but

at the rate charged by attorneys for their services,

as the statute provides for the bankrupt employing

attorneys and they are to be paid for at professional

rates and not at the rate of a clerk or bookkeeper.

It seems to us to be clearly erroneous for the court

to hold that it is necessary in the preparation of
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schedules to use a large amount of work and laboi-

in securing the data in order that the schedules may

be properly made out, viz., that the proper descrip-

tion of the property may be given, that its value and

details may be given, that all of the other requisites

provided by the law may be complied with, and then

to say that this is not chargeable for at professional

rates. If these services aie not to be charged for at

professional rates then in such a case as this it would

be incumbent upon the attoiney, when a large cor-

poration with large and munerous records, is ad-

judged an involuntary bankrupt, after being out of

the possession of its own books for many months

and these books in a chaotic condition, to employ

a film of expert accountants to secure this informa-

tion for the attorney, but we respectfully submit

that there is nothing in the bankruptcy law that will

warrant an attorney charging for such services and

there is nothing in the bankruptcy law that would

wariant a court allowing for the services of an ex-

pert accountant in doing such work.

Why should not the bankrupt's attorney fees

be paid in such cases as this? He is party to the ac-

tion. He is peihai)s the most interested of any par-

ty to the pi'oceedings especially in such cases as this

where the schedules show assets of more than three

quarters of a million dollars, with liabilities a quar-

ter of a million dollars less, showing that if the as-

sets are properly handled that the bankrupt will re-

ceive back after the administration of the estate is
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closed a large sum of money. Should the bankrupt in

such a case, of all persons, not be allowed, the right of

an attoi'ney to protect its interests in such a proceed-

ing? The law, by the act of bankruptcy itself, has ta-

ken from him all of his property and all of his as-

sets. He has nothing left with which to hire an attor-

new and we think it clear that the very idea of

the framers of the bankruptcy law was that in such

cases as this, that the bankrupt would be in need

of legal services and that as his creditors had taken

from him and from his management all of his prop-

erty and effects and taken from him the only means

that he had to employ professional services, that it

becomes incumbent upon the court, acting on behalf

of the creditors in such cases, to allow the bankrupt

from his own property and his own assets sufficient

funds with which to pay a reasonable attorney's fee

for the professional services actually rendered in

performing the duties which the bankruptcy law has

itself imposed upon him.

The Honorable District Judge took the position

that the bankrupt appeared merely as a witness and

that it was simply incumbent upon him to appear

and testify in the case. Such a construction as this

would thereby result in the bankrupt, the most in-

terested party in the pi'oceeding, appealing for ex-

amination by the creditors and their attorneys, by

the trustee and his attorney, and he, the bankrupt

—

being the most interested party in the proceeding

—

not having the right to legal counsel to protect his
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own interest in the proceeding. If the bankrupt is

not entitled to an attorney in such cases as thif*

should the trustee be entitled to have an attorney

to conduct the examination for him ? Why not carry

the same idea through the entire proceeding and say

that the tiustee himself should conduct the examin-

ation of the bankrupt in order to find out the condi-

tion of the bankrupt's affairs?

The appellants take the position that this is a

legal proceedins: in a duly recognized court of the

United States and that any party to the proceeding

should unquestionably be entitled to the right of

coimsel therein, and it is a well known fact that in

such cases as this evevj person is represented by

counsel, including claimants, trustee, petitioning

creditors and bankrupt itself, and to say that be-

cause the court has taken from the bankrupt all of

his property that he shall then have to appear in

person without legal assistance while all the other

pai'ties are represented by counsel, puts him at an

unfair advantage in such a proceeding and takes

from him one of the important rights given him by

the bankruptcv law. namely, to have the aid of pro-

fessional ser^aces while peforming the duties pres-

cribed therein.

There might be occasions when the bankrupt's

interest would be running counter to that of the

crediors and in opposition to the trustee M the bank-

ruptcy law, at which time he would not be entitled

to attomev's fees, but in such a case he would not
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be performing the duties prescribed in the bankrup-

tcy law but would be performing duties wholly on his

own behalf, and we think it is such cases as this that

the courts I'efer to when they say that the bankrupt

in involuntary cases is not entitled to attorney's fees

in all cases. In other words, if the bankrupt is trying

to claim property as exempt, but the trustee and

creditors believe it is not, and he hires an attorney to

protect his interest in the proceeding, this would not

be while performing the duties imposed upon him

by the bankruptcy law, and we do not think such fees

would be allow«dable to him out of the estate. Again,

if he should be trying to conceal property and not

divulge its whereabouts to the trustee and would em-

ploy an attorney to assist him, this would not be

while performing the duties enjoined by the bank-

ruptcy law, and would therefore not be allowable.

It might also be questioned whether an attorney's

fee upon his application for discharge would be al-

lowable, as there is no requirement in the bankrup-

tcy law requiring him to apply for a discharge, but

this is something that is particularly personal to him.

Many other illustrations of services rendered by

bankrupt's attorney in involuntary cases might bo

given where the fee would not be allowable, but so

far as we are able to learn there is no case cited either

in the reports or in the text books wherein attorney's

fees have been denied to a banki-upt in involuntary

cases where the bankrupt has been required to at-

tend a lengthy session of the court (39 days as shown
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by Record pages 72 to 76) by order of the Court and

where he has been examined for more than a month

about his affairs, and these meetings have not been

prolonged by any act of the bankrupt. The written

testimony taken on these hea*'ings covered more than

1500 pages, page 51 Record, where the referee cer-

tifies pages 1526 to 1540.

Before leaving this phase of the question we

wish to particularly call the court's attention to the

fact that not one single day of delay was caused by

procrastination or prolixity on the part of the

bankrupt, as the evidence in this case shows conclu-

sively that the bankrupt at all times tried to expe-

dite matters and tried to get the proceedings closed

in order that the first meeting of creditors should

come to an end so their attendance would be no lon-

ger required. This appears by the testimony present-

ed on behalf of the claimants wherein they testify

to such a state of facts and there is no contradiction

of it in the record. (Record, pages 35 to 38).

The matter of an attorney and j^i'ofessional ser-

vices being required on behalf of the bankrupt have

been so squarely and favorably decided by every

court that has ever passed upon the same that it

seems to us that thei'e should be no question on this

point, and that the only questions that would be open

for determination would be: First, the number of

days attendance by the liankrunt and its attorney

upon the hearing; Second, the reasonable value of

the services per diem to be allowed for such hear-
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ings; Third, was theie any delay occasioned by the

bankrupt, and if so, this should be deducted from

the time allowed.

We particularly call the court 's attention to the

case of In Re Mayer, 101 Fed. 695, where Judge

Seaman in the District Court of Wisconsin, in con-

struing this statute explicitly said

:

**I am of the opinion that the bankrupt is

entitled to counsel while undergoing his exami-

nation before the referee in respect of his af-

fairs and conduct. Ordinarily this should not re-

quire attendance on more than 1 or 2 days. If

extended, however, at the instance of the credi-

tors or trustee, without delay needlessly caused

by the conduct of the bankrupt in the examina-

tion, the time so occupied must be computed in

making the allow^ance."

This matter was squarely up before the honor-

orable District Judge in that case for decision and

he so held.

Sec. 15. ELEMENTS TO BE CONSIDERED
IN ARRIVING AT REASONABLENESS OF
FEE.

In our statement. Sections 2 to 8 inclusive, we

have statCfd the nature of the services rendered,'

Sees. 3 and 4, the time necessarily employed there-

in, Sec. 5, the amount involved. Sec. 6, the responsi-

bilities assumed. Sec. 7; and the results obtained,

Sec. 8.

We haA'e put our statement in this form because
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the United States Circuit Court of Appeals, 5th Dis.,

in the case of Smith vs. Cooper,, 120 Fed, 231, has

cited with approval the case of In Re Curtis 100

Fed, 792, which holds that the above mentioned ele-

ments ** enter into and should control the judgment

upon the value of the professional services."

Sec. 16. DECISION OF DISTRICT JUDGE.
Judge Dietrich in his decision says: (Record, p

71).

**It is doubtless true, and it is much to be

regretted, that the amount allowed is in any

view inadequate reasonably to compensate for

the time claimants have actually spent upon

this account, but, as was said by Judge Phillips

in In Re Harrison Mercantile Company (95

Fed. 123), ''while the Court personally would

be pleased to exercise a spirit of large liberality

both towards attorneys and its officers assist-

ing in the administration of bankrupt estates,

it must be understood that the court is impress-

ed with a sense of the obligations imposed upon

it by the bankrupt act, to so administer it as

to preserA^e both the letter and the spirit of the

statute and produce the best results in behalf of

creditors," and cites the case In Re Curtis 100

Fed, 792, enjoining economy in the administra-

tion of the bankruptcy act.

It will be seen that the Judge concedes that the

fee he has allowed is ''inadequate reasonably to com-

pensate for the time claimant^ have actually expend-
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ed upon this account," and that he in consideration

of economy cut the claimants' fee to what was un-

reasonable.

In connection with this part of the Judge's

decision we desire to again call the court's attention

to the case of Smith vs. Cooper, supra, in which

the Circuit Court of Appeals said in commenting

upon the action of the District Court for the South-

ern District of Georgia in reducing the attorneys'

fees from $1,000 to $196.68:

''The master found in consideration of this

e\ddence and for other reasons considered A^alu-

able by him, that petitioners were entitled to the

sum of $1,000. In considering the master's re-

port the learned judge seems to concede that for

the services actually rendered the amount allow-

ed by the master was not in excess of reasonable

fees, but, for the consideration of economy and

the necessity of preserving a good portion of the

funds recovered for the benefit of the creditors,

he considered it proper to reduce the amount re-

commended by the master and allow only a small

percentage, not of the amount actually recover-

ed, but upon the amount left in the hands of the

trustee after paying certain costs of the case.

While we agree with the learned judge of the

bankruptcy court that to aid the parties and un-

der the law there should be an economical ad-

ministration of the bankrupt's estate, we are

unable to concur with him in his reducing the
I"

i
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fee to be allowed applicant in this case."

We think this case in some respects similar to

the one at bar and certainly the reasoning of the

appellate court theiein is pertinent.

The referee in bankiuj)tcy in consideration of

the undisputed evidence before him and all the facts

of the case, with which he was acquainted, found that

the fees in this case were reasonable. The District

Judge "in consideration of economy" and in conflict

with the undisputed evidenr-e before the referee and

in conflict with the findings of the referee, and hav-

ing no express testimony on which to base his find-

ing, reduced the fee to a very small amount in this

case which he says is "inadequate reasonably to com-

pensate" bankrupt's attorneys.

Sec. 17. DECISION OF JUDGE DIETRICH
ON $100 ALLOWANCE.

The referee allowed $100 for preparing the ob-

jections and brief on the matter in opposition to the

claim of L. F. Connolly, receiver in the state court.

(Record, p. 41).

The trustees did not desire to push his objections

and the attorneys for the bankrupt prepared their

brief, urged their objections and reduced the re-

ceiver's claim eleven o^ twelve hundred dollars which

(Otherwise would have been a prior claim. Judge

Deitrich holds that as long as that was the duty of the

attorney for the trustee, no compensation can be al-

lowed the attorneys for the bankrupt therefor. In

equity and in sound reasoning we do not see why
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this amouut might not be paid to the attorney for

the bankrupt as their acts accrue to the best inter-

est of the creditors, even if it was necessary to de-

duct the amount from the fees allowed the attorney

for the ti'ustee.

Again this was in direct accord with Subdivision

3 of Section 7 of the bankruptcy act which provides

among the duties of the bankrupt: "examine the cor-

rectness of all proofs of claims filed against his es-

tate."

The creditors haA-ing received a gTeat benefit

from this service are certainly in poor grace at this

time to object to paying a small compensation

therefore.

Sec. 18. DECISION OF JUDOE DEITRICH
ON CLAIM OF $750.00.

The Judge's reason for reducing this amount

seems to be based upon the fact that he considered

the matter of preparing the schedules almost altoge-

ther a matter of clerical work. The undisputed tes-

timony shows that the stenographer's charges alone

for preparing the schedules w^ould be worth $75. The

undisputed testimony and finding of the referee who

had all the facts before him held that the woik of

the attorneys was not of a clerical nature and that it

was reasonably worth $750. The learned Judge

says: Insofar as we are advised by the record the

present case is no great exception to the general rule

insofar as the reasonable ser\dces are concerned. It

in indeed difficult to see how any difficult or intri-
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cate questions would be involved in such a case."

The learned Judge, however, does not say there was

any evidence in opposition to the finding of the re-

feree or in conflict with the testimony introduced at

tfre hearing before the referee on the allowance of

attorney's fees. It is apparent that the Judge con-

siders a charge of $750 very large, but without any

e^ddence to base his opinion thereon and '*in con-

sideration of economy" he reduces the fee to $285.

It seems to us that the honorable Judge through-

out his decision bases his findings upon simple con-

clusions which were in direct conflict with the evi-

dence before him and also the findings of the re-

feree.

In commenting upon the trouble the petitioners

had in obtaining the books, the learned Judge says:

''The receiver.was an officer of this court

and if he was, either in good faith or bad,

withholding the books from the inspection of

the bankrupt, I must assume that upon the

most informal application to the referee an

order would have been made requiring him,

under proper conditions, to give access to the

books."

The facts and the testimony show positively and

the referee so held that the most informal applica-

tion to the referee did not produce the books and

that it was absolutely necessary to make written ap-

plication and to obtain an order from the referee be-

fore the books could even be seen by the bankrupt.
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Sec. 19. ATTENDANCE OF ATTORNEYS
AT MEETING OF CREDITORS.

In direct conflict with the undisputed testimony

and with the findings of the referee that it was

necessary for the attorneys of the bankrupt to at-

tend the meetings of creditors, the judge says:

''Wliile eontingipncies doubtless may ar-

ise doubtless may arise where the assistance

of counsel may be reasonably required, it is

thought that there is no presumption of such

need and that ordinarily attorney's fees for

such services ai'e not chargable against the es-

tate * * * He has no obligation except

to disclose facts within his knowledge * * *

and there is ordinarily no more reason why he,

as a witness, should have the protecting care

of attendant counsel than that any other wit-

ness under any other circumstances should

have such protection. * * * Ordinarily why

should not bankrupt put himself at the ser-

Adce of the trustee, who is presumably not an-

tagonistic, and who should not, and presumab-

ly does oiot have any motion or incentive to in-

jure him or prejudice him in any of his

rights?"

The learned Judge did not attend any of the

meetings of the creditors, did not know, as did the

referee, that many of the creditors and trustee at

times were very antagonistic towards the bankrupt

and its officers and did not know that there was a
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disposition throughout all of the hearings on the part

of some, if possible, to make the bankrupt appeal

criminally guilty, but the referee in bankruptcy was

present at these hearings, knew and saw the witness-

es on the stand, was aware of the feeling that existed

between the different creditors and the trustee and

l)ankrupt, understood what need the bankrupt and

its officers had of counsel, and in the presumption

of such knowledge ordered and required that your

petitioners as bankrupt's attorneys should attend all

of the meetings. It seems hardly fair simply be-

cause the Judge thinks that in the ordinary ease the

bankrupt does not need counsel that in this cast

such services of the attorneys were not necessary,

when there is a specific finding on the part of the

referee that such services were absolutely necessary

and that he ordered the same.

In etmlu3l^, as a matter of public policy, we

urge that the attorneys for bankrupt be allowed a

reasonable compensation. We submit that there was

evidence to support all of the referee's findings and

that the conclusions reached by the District Judge

were in conflict with the imdisputed testimony of

the witnesses on the hearing before the referee in

bankruptcy and in conflict with the specific findings

of the referee in bankruptcy, and that no matter how

meritorous the judge's recommendations may be as

to the consideration of economy in the administra-

tion of the affairs, that it is in behalf of public poli-
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cy that reputable lawyers be employed by the bank-

rupt and that they be paid a reasonable fee. If the

Judge's decision holds in this case we submit that no

reputable lawyer, living on his income as a lawyer,

can become the attorney for bankrupts and that the

administration of bankrupt estates will, in the future

be greatly retarded for the reason that no competent

or reputable lawyer will have anything to do with the

same.

In recapitulation, appellants respectfully sub-

mit:

1st. That all the services performed by them

on behalf of said bankrupt were services prefoi-med

for said bankrupt while it was engaged in perform-

ing the duties prescribed and imposed upon it by the

Bankruptcy Act, namely, the preparation of sched-

ules in detail, provided for by said Bankruptcy Act,

the examination of the claims of creditors imposed

by the Bankruptcy Act, and the attendance upon the

first meeting of creditors as required by the Bank-

ruptcy Act.

2nd. That under Section 64b, subdivision 3, that

the pa^Tnent of a reasonable attoraey's fee for the

professional seivices actually rendered the bankrupt

in involuntary cases, while he is perfonning the du-

ties prescribed by the Bankrupty Act, is imposed as

a matter of right, and it is not a question of actual

necessity or a matter within the discretion of the

court, but is a right given the bankrupt by the bank-

ruptcy law and for which compensation must be

made out of the estate.
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3rd. That each and every of the acts performed

by the bankrupt's attorneys and for which a claim is

made in this review, were performed and necessar-

ily performed, for the bankrupt while it was per-

forming the d^^ties prescribed, namely, the prepara-

tion of the schedules which is imposed upon him by

the bankrupty law and the attendance of the meet-

ing of creditors which is imposed upon him by the

bankruptcy law, and that your petitioners are enti-

tled to a reasonable attorney's fee for each and all

of said services to be determined upon by the basis

of professional services actually rendered, and that

includes a reasonable fee under the facts as shown

in evidence for preparing the schedules, a reasonable

fee for examining the claim of Lawrence F. Connolly

and expunging a large amount thereof, a reasonable

per diem for attending the first meeting of creditors

the thirty-seven days for which compensation is

claimed.

We respectfully submit to this honorable court

that the Honorable Pistrict Judge erred in refusing

to allow a reasonable compensation for these ser^dces

and that his order in so doing should be reversed and

the order of the Honorable Referee allowing appel-

lants a reasonable compensation for such services

should be approA-ed by this court, in order that jus-

tice might be done in the premises, and your petition-

ers receive a reasonable attorney's fee for the pro-

fessional services actually rendered the bangrupt in

involuntary bankruptcy proceedings while perform-
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ing the duties prescribed by the bankruptcy law as

authorized and required by Section 64b, subdivision

3, of the Act of Bankruptcy.

EZRA R. WHITLA,
R. S. NELSON,

Residence and P. O. Address, Coeur d'Alene, Idaho
; 1

In Proper Person.
{

GRAVES, KIZER & GRAVES, '

Residence and P. O. Address, Spokane, Wash I

ington; Of Counsel. '
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THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT.

WHITLA & NELSON, Petitioner.

SAMUEL L. BOYD, as Trustee in Bankruptcy of
THE LANE LUMBER COMPANY, LIMIT-
ED, a Corporation Bankrupt, and L. C. WIL-
SON, RECEIVER OF THE STATE BANK
OF COMMERCE OF WALLACE, IDAHO,

Respondents.

In the Matter of THE LANE LUMBER COM-
PANY, LIMITED, a Corporation, Involuntary
Bankrupt.

On Petition for Revision From the United States
District Court for the District of Idaho,

Northern District.

Motion to Dismiss Petition for (Review) Revision.

MOTION.

Now comes Samuel L. Boyd, trustee of the Lane

Lumber Company, Limited, a corporation, bankrupt,

and L. C. Wilson, Receiver of the State Bank of

Commerce of Wallace, Idaho, the designated Res-

pondents in the foregoing preceedings, and hereby

make a special and limited appearance for the sole

purpose of moving to dismiss the Petition for (re-

view) Revision filed by Whitla & Nelson, Petition-

ers, for the follovv^ing reasons:

The petitioners seek to have revised:

A QUESTION OF LAW, whether the trustee
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by not appearing at the hearing on the bankrupt's

attorney's fees, waived his objections to said claim,

or was required by law to file exceptions to the allow-

ance of said claim in the sum of $2750, (Trans, p. 7)

in addition to filing the petition for review of the

referee's order which set forth the trustee's assign-

ment of error. (Tran. p. 44). Also

A QUESTION OF FACT, whether the Dis-

trict Judge erred in reducing Petitioner's attorney's

fee from $2750 to $385, for services as attorneys for

the bankrupt. Our grounds for dismissal are:

1. That the said petition presents a question of

law, within the revisory jurisdiction, and a question

of fact within the appellate jurisdiction of the

Circuit Court of Appeals.

2. Appeals cover both questions of law and fact

but revisions permit the presentation of only ques-

tions of law.

3. That petition for Revision is not the proper

method to bring both of the above questions before

the Circuit Court of Appeals; no error of law could

be predicated upon the reduction, because it was

made upon evidence from which men of different

minds might draw different conclusions. An issue of

this nature is a question of fact, reviewable by ap-

peal and not by Petition for Revision.

Notice is hereby given that this motion will be
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called up for hearing on the 13th day of February,

1914, at 10:00 A. M., or as soon thereafter as counsel

can be heard. This motion will be made and based

upon petition and transcript of the record filed

and served upon the above designated Respondents.

Dated January 10th, 1914.

E. N. LaVEINE)
Attorney for S. L- Boyd, Trustee.

JOHN H. WOURMS
Attorney for State Bank of Commerce.

ARGUMENT.

When this motion is presented the attorney for

the trustee will be charged with being extremely

technical and the echo will be heard from the Golden

Gate to the virgin forests of Idaho.

Now let us see what has happened in these pro-

ceedings.

On December 11. 1912, the petitioners filed with

the referee, Lawrence L- Lewis, before whom the

Lane Lumber Company Bankruptcy proceedings are

pending, their petition for "allowance of attorney's

fees as bankrupt's attorneys." (Trans, p. 5).

To said petition, on April 5, 1913, objections

were filed by L. C. Wilson, Receiver of the State

Bank of Commerce of Wallace, Idaho, the largest

unsecured creditor of the bankrupt holding a claim

in the sum of about $200,000; also by the Bank of

California, next to the largest unsecured creditor of
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the bankrupt holding- a claim in the sum of about

$100,000, both of which claims had been allowed

prior to the filing of said petition. Both of these

creditors were represented by able counsel. (Trans.

p. 18 to 20).

An order was made by the referee, and notice

given to creditors, setting the hearing on said peti-

tion, with other matters, which was had on March

26, 1913. (Trans, p. 23).

The trustee, and his attorney, naturally knew

of the great interest the Bank of Commerce and the

Bank of California were taking in said matter; being

desirous of saving the estate all unnecessary expense

possible they decided to permit the parties who had

objected to the allowance to settle the matter, in so

far as the referee was concerned.

On said date the hearing was had and on May 19,

1913, the said referee made an order allowing the at-

torneys for the bankrupt every cent claimed, to-wit,

$2750. (Tr^ns. p. 39).

Something had happened and the trustee and his

attorney saw, that notwithstanding their policy of

economy, they would have to take a hand in the

matter.

On May 28, 1913, the undersigned attorney for

the trustee prepared, and secured the joinder of the

State Bank of Commerce in, the petition for review,
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of said allowance, before the Federal Judge, Hon.

F. S. Deitrich. (Trans, p. 43 to 48).

The matter was certified to said Judge and

argued. Thereafter on July 7, 1913, he rendered his

decision reducing said claim from $2750 to $385, 206

F. 780.

AS TO THF PURPORTKD QUESTIONS OF
LAW, TRANSCRIPT p. 7.

Section 2, Clause 10 and Gen. Ord. No. 27, do not

contemplate nor require that the "bankrupt, credi-

tor, trustee," or other person who shall desire a re-

view by the judge of any order made by the referee

shall appear before the referee in person when

the proceedings are had. If the petitioner is willing

to rely upon the referee's record, for use before the

district judge, and files his petitiou within 10 days he

has done everything the Bankruptcy Act contempla-

tes.

The statute and general orders do not require ex-

ceptions to be filed as a basis for the petition for re-

view. In the absence of a rule or order of court re-

quiring exceptions to be filed, it is not necessary to

do so. There is no rule or order of court requiring

exceptions to be filed in the District of Idaho.

Loveland on Bankruptcy, 4th Fd. Vol. 1, § 94

p. 224.
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This court does not take judicial notice of Dis-

trict Court rules.

The foregoing, covered by petitioner's first as-

signment of error, are the only purported law ques-

tions involved.

"It may be said generally that the exercise of

the personal discretion of a court does not present a

question of lav^^, and, therefore, cannot be revievved

by an appellate court in the absence of gross abuse

of such discretion.

Matters of practice in the court of bankruptcy,

not regulated by statue or the general order, are

generally within the discretion of the court and its

action in such matters is not reviewable on petition.

"

Loveland on Bankruptcy, supra, Vol. 2, § 812,

p. 1428.

"The respondent's objection that the order can-

not be reviewed because no exception was taken at

the time is not well founded in law. While the

course pursued by the trustee and the objecting

creditor in not appearing and resisting the claim at

the hearingbefore the referee cannot be commended, it

is thought that formal exceptions are not essential to

to the right of review. The general rule, with its

qualifications, is correctly stated in Collier on Bank-

ruptcy (9th Kd) p. 609, where it is said:

"A referee's findings of facts may be reviewed,
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although no formal exceptions to his decisions are

filed, where such filing is not required by a rule or

order of the court. The court will not ordinarily

consider for the first time questions not raised below,

or issues not presented by the record; if a point is

presented by the record the District Court may con-

sider it although it was not discussed before or by

the referee. The court is not barred by or confined

to the matters certified by the referee; under its

broad general powers it may consider any point pre-

sented by the record."

See, also, "Loveland on Bankruptcy, Vol. 1, § 94,

and 95.
"

District Judge's Decision, Trans, p. 56 and 57,

206 F. 780-781-782.

AS TO THE QUESTIONS OF FACT,
TRANSCRIPT pp. 7, 8 & 9.

Pages 49 to 56, of petitioners Transcript of Re-

cord, sets forth the papers and records delivered to

the District Judge which were before him at the

time of argument; observe on page 55: "2. Record of

Proceedings, pages 1 to 1540, both incluisve."

As a matter of fact all of the typewritten record

of the proceedings had before the referee were before

the District Judge. The testimony in the Trans, pp.

23 to 40 does not disclose whether or not these are
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the pag^es of the record included in the report of the

referee to the District Judge.

Where are the portions of the record disclosing

that the petitioners were present on the dates set

forth in the "Statement of Meetings" set forth on

pages 72 to 80 of the Petitioners Transcript of Re-

cord? The record does not disclose whether these

meetings were adjourned or occupied the full day. It

is apparent that said statement is no criterion by

which to prove the dates that bankrupt's attorneys

were in court, nor do they claim that they were

present on each of said dates set forth therein.

Compare Trans, pp. 16, 17 & 18 with pp. 72, 73, 74,

75 & 76.

The Trustee and the Receiver of the State

Bank of Commerce, by their petition for Review, be-

fore the District Judge, raised only questions of fact.

(Trans, pp. 43 to 48). We contended, among other

things, to illustrate, in paragraph 6 of our assign-

ments of error, transcript page 46, that petition-

ers were not present 37 days at hearings, that on

certain dates set forth in said objection no meeting

of creditors were had and no appearance made by said

attorneys on behalf of the bankrupt, reciting that on

other dates adjournments were taken immediately or

that only ^ day sessions were held.

Permit us to refer to the decision of the Dis-
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trict Judge, 206 F. 780-785. supra. "Unfortunately

there is wanting definite information touching one,

if not the most important, factor entering into the

consideration of the amount to he allowed upon this

account, and that is the time which was actually and

necessarily spent. If there were any assurance of

more specific data upon the subject I would be in-

clined to refer the matter back for further testi-

mony, but apparently no account was kept and

nothing better than the general estimate of the

claimants, testifying from memory, is available."

The respondents do not contend, nor could they,

that the bankrupt's attorneys are not entitled to

reasonable fees for their services rendered. The

Bankruptcy Act settles that question.

What does this matter present to this court for

consideration?

The only significant question petitioners are en-

deavoring to have settled is the amount of fees.

The trustee and receiver contended that $2750, al-

lowed by the referee, was excessive, the District

Judge agreed with them and reduced it to $385.

The amount of fees is a question of fact and not one

of law. Only law questions can be presented by pe-

tition for revision.

The Circuit Court of Appeals is entitled to the

Record, if it be asked to pass upon questions of fact,
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and the estate to the benefits of an appeal bond, as a

much lager record is necessarily required and con-

templated in the review of questions of fact

than in the revision of questions of law.

In the present Petition for (Review) Revis-

ion the appellate court is not provided with

all the facts upon which the District Court pre-

dicated its decision, nor has an appeal bond been filed

for the protection of the said estate, although both

of these acts are contemplated and provided for in

all cases in which an appeal is taken.

It is difficult to perceive how error of law could

be predicated on the District Judge's decision, be-

cause it is made upon evidence from which men of

different minds might draw different conclusions, and

a question of this nature is a question of fact review-

able by appeal and not by petition for revision.

"A decision of a court of bankruptcy allowing

or rejecting a claim of $500 or over is reviewable by

the Circuit Court of Appeals only upon an appeal

taken within lo days as provided by Bankruptcy

Act, July 1, 1898, c. 541, § 25a, 30 Stat. 553, (U.

S. Comp. St. 1901, p. 3432)."

Postlethwaite v. Hicks 165 P. 897 C. C. A. 4th

Circuit, 1908.

"On a petition in bankruptcy to superintend and

revise, the appellate court can review only questions
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of law and cannot disturb the trial court's find-

ings offact''

In re Irwin et al, 174 F. 642. C. C. A. 3rd Cir-

cuit. 1909.

"We cannot determine questions of fact involved

in the finding or order sought to be reviewed."

In re Stewart 179 F. 222-228. C. C. A. 6th Cir-

cuit, 1910.

"Disputed questions of fact cannot be reviewed

on a petition to revise authorized by Bankruptcy Act

July 1, 1898, c. 541, § 24b, 30 Stat. 553 (U. S.

Comp. St. 1901. p. 3432."

In re Witherbee 202 F. 896 C. C. A. 1st Circuit,

1913.

We respectfully submit that the petition for (re-

view) revision should be dismissed, the transcript of

the record in support thereof should be stricken, and

the District Judge affirmed.

Dated January 10th, 1913.

K. N. LaVeine,

Attorney for Respondent, Trustee,

Residence Coeur d'Alene, Idaho.

John H. Wourms,

Attorney for Respondent, State Bank of Commerce,

Residence Wallace, Idaho.

We received a copy of the foregoing motion on
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this day of February, 1^14, at Coeur d'Alene,

Idaho.

Attorneys for Petitioners.
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THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT.

WHITLA & NELSON. Petitioner,

V.

SAMUEL L. BOYD, as Trustee in Bankruptcy of

THE LANE LUMBER COMPANY, LIMIT-
ED, a Corporation Bankrupt, and L. C. WIL-
SON, RECEIVER OF THE STATE BANK
OF COMMERCE, of Wallace, Idaho,

Respondents.

In the Matter of THE LANE LUMBER COM-
PANY, LIMITED, a Corporation, Involuntary
Bankrupt.

On Petition for Revision from the United States

District Court for the District of Idaho,

Northern Division.

Without waiving- the special and limited appear-

ance made herein, for the purpose of moving- to dis-

miss the petitioner's petition for (review) revision,

the designated respondents submit the following

brief.

STATEMENT OF THE CASE.

Petitioners claim $2750 for acting as attorneys

for the officers of the Respondent. $2750 was allow-

ed by the referees, which was reduced to $385 b)^ the

District Judge. (Trans, p. 56), 206 F. 780.

ARGUMENT.
Petitioners in their brief do not specify the 1st
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assit'timent of error set fourth in their Petition for

(review) Revision, which v^2.^\.\\t onX'^ matter of law

involved herein. (Trans. ]). 7).

However, the assig-nment is discussed and shown

not to be well taken in Respondent's MOTION TO
DISMISS PETITION FOR (RE^VIEW) REVI-

SION, pp. 6 to 8 inclusive.

The record before this court is so incomplete

that it is an impossibility for this tribunal to intelli-

gently review the decision of the District Judge who

had the complete record (Trans, p. 55), (Brief of Pe-

titioners p. 34).

The record of the evidence in this proceed! nu^ has

not been stipulated to by the parties, nor settled by

the district judge.

Petitioners are asking this court to consider onl}"

that portion of the record which is favorable to them.

(See Motion, supra, pp. 8 to 12.)

Immediately after the insolvency of the bankrupt

ever3'thing' was done by its officers to make it aj)pear

as though the real and personal property of the bank-

rupt was far in excess of its actual value. The

schedules prepared by the officers of the bankrupt

disclosed its assets to be $771,201.50. (Brief of Peti-

tioners p. 8.)

During the course of the administration, and as

required by the Bankruptcy Act, the trustee filed his
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i

Inventory and subsequently three (3) appraisers were
;

appointed to appraise the real and personal property
i

j

of the bankrupt. Upon the filing- of the appraisers'
|

report the value of the bankrupt's estate was dis- !

closed to be $217,996.63. (Brief of Petitioner p. 10). :

The trustee, feeling that some grave error had
j

crept either into the schedules or into the report, ap-
j

i

plied to the referee for a hearing, after notice to the '\

creditors, for the purpose of examining the officers

of the bankrupt and the appraisers in order to enable
j

the referee to intelligently approve or disapprove the '

report and discharge the apprai.'^ers. •

The hearing was had on the 3rd day of January,

191*2. The appraisers proved conclusively that the
'

true value of the bankrupt's real and and personal

property was $217,996 63. It will be observed, as an i

absolute and indisputable fact, that none of the
j

officers of the bankrupt requested to nor did they
\

place any witnesses on the stand to prove that the
j

value of the assets of the bankrupt were $'/'/i,20i.-
\

§0, as disclosed by the bankrupt's schedules. The
;

referee approved the appraisers' report after the
'

hearing.

Counsel have used considerable s})ace in explain-
I

ing to the court the complicated condition for the af-

fairs of the Lane Lumber Company. ;

Several examinations were held for the purpose J
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of getting reliable information from the officers of

the bankrupt. Repeatedly, instead of answering the

questions propounded to them, the officers would

either say that they did not know or that they had

fore;otten.

In the matter of determining- the correctness of

the allowance of $2750 to the attorneys of the bank-

rupt, we contend that the creditors and this court

are entitled to a complete J.nd accurate record.

In our petition to review the order of the referee

allowing S2750. we state, paragraph six (6), (Trans,

p. 46), "that the record in this proceeding shows that

the attorneys for the bankrupt did not appear and

take part in the hearing of this proceeding thirty-

seven (37) days; that on the following dates, for

which $50 per day was allowed, no hearing or meet-

ing of creditors was had and no appearance made by

said attorneys on behalf of said bankrupt, to-wit:

August 26, 1911 5 days;

October 10, 1911 1 day;

January, 12, 1912 1 day;

February 27, 1912 '.

1 day:

May 2, 1912 1 day;

July 16, 1912 1 day;

November 25, 1912 1 day;

Total 11 days."
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The trustee in his brief before the District

Judge, who had the complete record of the proceed-

dings, which were had before the referee, said:

"In order to prove to the court that my state-

ment is correct I want to make reference to the re-

cord.

Autr. 26, 1911, 1st meetincr 9-7-11. Record p. 1

Oct. 10, 1911. Convened on 9-27-11 Record p. 179

Adjourned to 10-23-11 Record p. 181

Convened on 10-23-11 Record p. 182

Jan. 12, 1912, Convened on 1-13-12 Record p. 600

Adjourned to 2-12-12 Record p. 710

Convened on 2-12-12 Record p. 710

E'eb. 27. 1912, Convened on 2-24-12 Record p. 767

Adjourned to 4-10-1 2 Record p. 792

Convened on 4-10-12 Record p. 793

May 2, 1912, No appearance Record p. 808

July 16, 1912, Convened on 7-15-12 Record p. 1183

iVdjourned to 7-26-12 Record p. 1194

Convened <>n 7-26-12 Record p. 1195

Nov. 25, 1912 No hearing had from Nov. 12, 1912,

to .March 26, 1913, pp. 1466-1467."

Naturally this court is interested in ascertainintr

the customary amount of fees which have been allow-

ed by Federal Courts for similar services and the

grounds upon which they were predicated.

In re Curtis et al, decided by the Circuit Court



7 Whitlci & N'elson v,

of Appeals in 1900, 100 F. 784, 41 C. C. A. 59, con-

tains an able discussion on attorney's fees. It was

in this decision that the court said:

"It becomes us, therefore, to inquire with res-

pect to the matter in hand concerning the character

and v^alue of the service rendered, and of the gr lunds

upon which the allowance was predicated. The ele-

ments which enter into and should control judgment

upon the value of professional services we think to be

these: Tne nature of the services, the time neces-

sarily employed therein, the amount involved, the

responsibility assumed, and the result obtained."

CUSTOMARY ALLOWANCE FOR DRAFTING
SCHEDULES FROM S25 to .$50.

In re Meyer 101 F. 695, 697 (D. C. E. D. W.)

In re O'Hara 166 F. 384 (D. C M. D. Pa.)

In re Christianson 175 F. 867, 869 (D. C. N. D.)

CLERICAL WORK.
In re Connell & Sons 120 F. 846, (D. C. N. D.

Pa.)

CUSTOMARY ALLOWANCE FOR ATTEN-
DANCE IN BANKRUPTCY COURT. WHEN
PERFORMING DUTIES, UNDER THE
BANKRUPTCY ACT, IS FROM SIO

TO $25 PER DAY.

In re Meyer 101 F. 695, 697 (D. C. E. D. W.)

In re Christianson 175 F. 867, 869, (D. C. N. D.)

In the following table we have tabulated all the
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obtainable cases showin;^ the FEES CLAIMED
AND AMOUNT ALLOWED, AND FEES DIS-

ALLOWED BANKRUPT'S ATTORNEYS.

Claimed: Allowed:

$ 250.00 S 50.00 in re Beck

92 F. 889, «93 (D. C. S. D. Iowa

E. D.)

75.00 S 25.00 In re Carolina Cooperage Co.

96 F. 950 (D. C E. D. N C.)

250.00 100.00 In re Burrus

97 F. 926, 927 (D. C. W. D. Va.

90.00 90.00 In re Anderson

103 F. 854, 859 (D. C. D. S. C.

524.00 271.00 In re Brundin

112 F. 306 (D. C D. M. S. D.

150.00 100 00 In re Connell & Sons

120 F. 846 (D. C. M. D. Pa.

3000.00 200.00 In re Goldville Mfg. Co.

123 F. 579, 586 (D. C. S. C.

150.00 75.00 In re Lano^

127 F. 755 (D. C. W. D. T.

250.00 50.00 In re Covington

132 F. 884 (D. C. E. D. N. C.

600.00 50.00 In re Felson

139 F. 275,280 (D. C. N. D. N. Y.

150.00 50.00 In re Christianson

175 F. 867 (D. C. D. N. C.
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50.00 In re Stratmeyer

14 A. B. R. 120 (D. C. H. I.)

50.00 In re Kross

96 F. 816 (D. C. S. D. N. Y.)

50.00 In re Smith

108 F. 39, 41 (D. C. F. D. N. C)

75.00 In re Fllett Fiectric Co.

196 F. 400 (D. C. W. D. N. Y.)

DISALLOWFD.

In re Woodward 95 F. 955, 956 (D. C. F. D. N. C.)

In re O'Connell 98 F. 83 (D. C. S. D. N. Y.)

In re Terrill 103 F. 781 (D. C. D. V.)

In re Rosenthal! &
Leham 120 F. 848 (D. C. F. D. Mo. F- D.)

In re Linden & Bro

V. Smith 135 F. 43 (C. C. A. 5th C.)

NOW AS TO THF ATTFNDANCF BY BANK-

RUPT'S ATTORNEYS.

"Ordinarily I cannot regard attendance h}^ coun-

sel for bankrupt at all the various examinations as

necessary. The restraints on discharge being con-

fined to acts either criminal or most plainly fraudu-

lent and wrong, the honest and straightforward debt-

or has rarely need of 'counsel,' unless falsely attack-

ed, when professional aid may become proper and

necessary, and should then be compensated. There

is often, however, too much interference and ob-
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jections by the bankrupt's attorneys in the ordina-

ry examinations in behalf of creditors, which op-

erates tn every way injuriously."

In re Kross 96 P. 816-819 (D. C. S. D. N. Y.)

The allowance made by the referee to the attor-

neys for the bankrupt when learned of by the attor-

ney for the trustee caused him to commence to scru-

tinize the allowance. As far as the services render-

ed by bankrupt's attorneys are concerned they are

devoid of any complexity or unusual intricacies of

practice. For preparing the schedules and attending

hearings in the bankruptcy court the attorneys for

the bankrupt want a fee of $2750, Lack of exper-

ience is the only thing which would prompt a lawyer

to seriously insist upon such an enormous, inordinate

and outrageous allowance for the services rendered.

The District Judge allowed $385.

We respectfully submit that the decision of the

District Judge should be affirmed,

E, N, LAVEINE,
Attorney for Respondent, Samuel

L. Boyd, Trustee,

Coeur d'Alene, Idaho.

JOHN H. WOURMS,
Attorney for Respondent, State

Bank of Commerce,

Wallace, Idaho.
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Copy of foreg-oing brief received this day

of February, 1914.

Attorney for Petitioner.



7

No. 2336

Oltrrutt dourt nf Apppala

For the Ninth Circuit

WHITLA & NELSON, a Copartnership, Attorneys

for the LANE LUMBER COMPANY, a Cor-

poration, Bankrupt.
Petitioner

vs.

SAMUEL BOYD, Trustee in Bankruptcy of tl)e

Lane Lumber Company, a corporation, Bank-
rupt, and L. C. WILSON, Receiver of the State

Bank of Commerce of Wallace, Idaho,

Respendents.

IN THE MATTER OF THE LANE LUMBER
COMPANY, A CORPORATION, BANKRUPT

BRIEF OF PETITIONERS ON MOTION
TO DISMISS

EZRA R. WHITLA,
RALPH S. NELSON,

In Proper Person.
Residence and P. O. Address,
Coeur d'Alene, Idaho.

Attorneys for Petitioners.

GRAVES, KIZER & GRAVES,
Residence and P. O. Address,

Spokane, Washington,
Of Counsel

VOURNAL QUICK PRINT. COEUR D'ALEMC— 170«





No. 2336

dtrrmt Qlcurt of Appeals

For the Ninth Circuit

WHITLA & NELSON, a Copartnership, Attorneys
for the LANE LUMBER COMPANY, a Cor-

poration, Bankrupt.
Petitioner

vs.

SAMUEL BOYD, Trustee in Bankruptcy of the

Lane Lumber Company, a corporation, Bank-
rupt, and L. C. WILSON, Receiver of the State

Bank of Commerce of Wallace, Idaho,

Respendents.

IN THE MATTER OF THE LANE LUMBER
COMPANY, A CORPORATION, BANKRUPT

BRIEF OF PETITIONERS ON MOTION
TO DISMISS

The respondents have filed herein a motion to

dismiss this petition upon three grounds:

1. That the petition presents both a question of

law for revision and a question of fact, which should

be appealable.

2. That the ap]^eal covers questions of law

and fact and that revisions permit only questions of

law.
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3. That the petition for review is not the prop-

er method to bring both the above questions before

the Circuit Court of Appeals ; no error could be pre-

dicated upon the reduction, because it was made up-

on evidence from which men of different minds

might draw different conclusions. An issue of this

nature is a question of fact re^dewable by appeal and

not by petition for re^dew.

The sole trouble with respondents is that they

do not understand the questions before the court and

are in error upon the entire premises.

First, the petition for revision in this case is

based squarely upon issues of law. We are not

asking the court to review any findings of fact what-

ever but are asking the court to review the conclus-

ions of law, and that alone.

Second, there are no issues of fact in this case

and the District Judge did not make

any decision u]ion any coutroverfed issues of

fact, but based his decision in this case

wholly upon the law, and it is upon his construction

of the law that this appeal is taken.

Third, the findings of fact in this case were

those made by the referee upon uncontroverted evi-

dence.

FoT^RTH, The allowance sought by petitioners

was not a claim or debt within the meaning of Sec-

tion, 25a, subdivision 3, but was a cost of administra-

tion and reviewable under the provisions of Section

24b.
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RESPONDENTS' AUTTTORTTIES

We have no eomj)laint to make with the author-

ities pited hv respondent other than to say they

have no hearins: npon the facts in this case. The

case oiPopflffhwmff v. Hirk.9, 165, Fed. 897. was

a case clearly within Section 25a, and, therefore,

snhject to appeal and not to review, and in that case

it was a claim or deht incurred hefore hankruptcy

and therefore appealahle onl^jtl^der the hankrupt-

cy act. . .

Tn Re Trwin et al, 174 Fed. 64'2, Tn Re Stewart

(simply decide that which we do not dispute, namely,

S79. Fed., 222, and in re Wifherhee, 202 Fed. 896,

that npon a matter of review this Honorahle Cir-

cuit Court passes only upon questions of law and

does not pretend to decide disputed questions of fact,

and we are not askina; that to he done in this case.

Tt is our contention here that this is a contro-

versy arisins^ in the administration of a hankrupt es-

tate and is reviewahle under section 24h, and that the

hill of petitioners is not a claim or deht within the

meaning of section 25a as construed by the United

States Supreme Court and also by the Circuit

Court of Appeals. Tt is our con-

tention that the claim or debt there referred to,

which ^ives the jurisdiction for the appeal, is a claim

or debt which is provable against the estate of the

bankrupt upon him bein^ adjuds^ed such. Holden v.

J. S. Straffon, Trufitee, 191 IT. S. 115. 48 E. ed., 116,
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in which the Supreme Court of the United States

says as follows

:

"And while the word "claim" is used in its

signification of the demand or assertion of a

right in sub. 11 of par. 2, in respect of "all

claims of the bankrupts to their exemptions," it

is also used in many parts of the act, and, as we

think, in par. 25, as referring to debts (which by

subsec. 11 of par. 1 include "any debt, demand

or claim provable in bankruptcy" pref^entcd far

proof against estates in bankruptcy/'

In this case it appears that the claim referred ti^

in the third subdivision of Sec. 25a as a debt or dj-iin

of $500 or over, means a debt or claim owing by th'^

bankrupt at the time of his adjudication aiul \^hirh

is provable against his estate as such.

The words "debt" and "claim" ar" i^^ually ir>(Vl

in the Bankruptcy Act as meaning a debt x)v daitn

existing at the time of bankruptcy arid soTricthinj^

which is then due and owing by the barikru]it and ftu-

which an aceount may be proven against his e^t-ite.

Section 57 of the Bankruptcy Act provides for the

proof and allowance of claims au'l '.y a reading of

that section of the statute it is plain that the »-laim

mentioned in section 25a. sub. 3. and the filing of

proof of which is provided for by section 57 of the

Act, and for which the Supreme Couit of the ['nit«Hl

States has. by forms numbered 31 fr. 37, iufliKivc.

provided for the proper manner of presonring ti cui

to the eouvt for allowance, is the claim or debt refer-
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red to in Sec. 25a, sub. 3. Again, the claims i-efcr-

red to in Sec. 57 are also barred if not filed within

one year after the adjudication,, sec 57, subdivision

N. Tlie allowance sought by petitioners conieb

under an altogether different provision and comes

under that part of the Act providing for the hand-

ling of estates, and section 64, subdivision 3, pro-

vides for the pa^Tiient of the costs of administration,

and these are payable not as a debt or claim, but as

a cost of administeiing the estate, and no form for

proving such an allowance is required or provided

for by the Bankruptcy Act, and we think it clear

that such co^ts of administration are not included

with the words "claim" or ''debt," for which the

method of appeal is ])rovided by section 25, subdivi-

sion 3.

The Circuit Court of Appeals for the Sixth Cir-

cuit so speaks of this section and has so specifically

held:

Tr. J. Davidson & Co., r. Friedman, 140 Fed 8.53

This case is short and direct to the point and is

especially valuable because the Honorable Justice

Lurtou delivered the opinion. In that case it was

an appeal allowing expenses of administration and

the f^ourt held that it was not appealable under sec-

tion 25a, par 3, but was only subject to be brought up

by review under section 24b, and said as follows:

''The matter involved in the present appeal

is an expense incurred by the trustee in the

course of his aduiinistration. If >ras not a dehf^
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against the bankrupt, and had no existence

before adjudication. It was therefore one of

that class of matters over which this court is

given supervisory jurisdiction to "review in

matters of law the proceedings of the sevei al in-

ferior courts of banki'uptcy," within this cir-

cuit. In the case of In re Mueller, 135 Fed.

711, 715, 68 C. C. A. 349, 353, we said: "The

'proceedings' reviewable are those administra-

tive orders and decrees in the ordinary course of

a bankruptcy between the filing of the petition

and the final settlement of the estate which are

not made specially appealable under section 25a

30, Stat. 553 (F. S. Comp. St. 1901, p. 3432).

The court thereupon dismissed the appeal hold-

ing that the appeal was not a proper remedy to le-

view costs of administration.

QUESTIOX OF LAW PRESENTED FOR
REVIEW

As stated in our original biief in this case the

questions herein are questions of laic involving the

construction of Section 7 of the Bankruptcy Act and

section 64b, subdivision 3 of that Act, it being the

contention of petitioners that they are entitled, rf.s- a

matter of hur, to have their fees allowed on the basis

of professional services for the preparation of the

schedules. Judge Dietrich refused to allow for these

services on the basis of professional services, but

allowed for them on the basis of clerical W(U-k. (Rec-

ord. (]>. 65, where he states as follows:
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"For the labor of gathering together and

classifying the data I shall allow compensation

as for the sfrvices of (tv accountant, at the rate

of $15.00 per day for ten days."

This raises a direct question of law as to wheth-

er or not the bankrupt in employing counsel to per-

form the duties required by the Act is entitled to

charge therefor at professional rates or at clerical

rates. This does not involve a question of fact, but

does involve only a question of law.

Again, Judge Dietrich holds that petitioners

did spend at least a large part of the time for which

we claim compensation attending meetings of credit-

ors. (]). 69 of record where he says as follows:

"It is doubtless true that the claimants haA^e

spen7at least a large ]^art of the time in attending the

bankruptcy proceedings for which they claim com-

pensation." He then states that he does not base

this upon a question of the number of days and does

not take this into consideration, and says, after al-

lowing $100 for attending one meeting one particular

dav: "Tn that view it becomes unnecessary specifi-

cally to find upon the issues whether the attendance

covered thirty-seven days, as contended for by the

claimants, or only 30 days as asserted by the trustee.

Nor need we determine ivliat would he a reasonable

per diem allo/eniice for such attendance, taking ifito

consideratio)} the actual a)nou}it of time spoit npon

each of the several days and the character and scope

of the business then under consideration." In other
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words the learned District Judge held, as a matter of

law, petitioners were not entitled to a per diem com-

pensation while attending the meetings of the hank-

rnptcy eonrt, hut appellants contend that, as a mat-

ter of law they are entitled to reasonable compensa-

tion, per diem, for attending these meetings and that

the learned District Judge erred in refusing to make

such allowance.

Appellants also contend, as a matter of law,

that they were entitled to an allowance for

contesting thr' Connolly Claim. Tn the assignments

of cvvov herein it will l)e noticed that there is not

an assignment of error attacking any finding of

fnct. neithei' is it being a«ked in tbi^ hearing that anv

finding of fa^-t be set aside but this petition for re-

view is being ])i'e-euted squarely upon the issues of

law.

The only findings of fact are those made bv t^ie

referee, and the rule is that such findings made bv a

referee, evev ov eonflietin^ testimony have every

presumption in their favor.

''Upon the trial of the issues before him

the referee had the op])ortunity of seeing and

hearing the witnesses, and he was thereforo in

a better position to judge of their credibilitv

than are courts, whirh have before tbeui noth-

ing, but the printed record. The established r^iV

in such cases, from which we see no ren-^on for

departing in the ]iresent instance, seem^ to be

that the fiurliugs of fact, dopcnrleut u]ion rou-
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flieting testimony, by a judjije, master, or a ref-

eree, who sees and hears the witnesses testify,

liave every reasonable presumption in their fa-

vor, and should not be set aside or modified, un-

less it elearly appears that there was error or

mistake on his part."

Southern Pine Co. of Georgia et al, v. Savannah

Trust Co., 141 Fed. 802, C. C. A. Fifth Circuit.

This being the undoubted rule, then certainly in

this case where thei'e was no conflict and no evidence

introduced by the respondents, the referee's findings

of fact most certainly should be conchisive, especial-

ly as n(tt a single fact found by the referee is review-

ed or even questioned by the District Judge, leav-

ing nothing now for this court to pass upon but ap-

])ly the law to the findings of fact as they appear

iu the record. All we ask on this hearing is for the

("{^vvi to applv the law to the facts as found, either

iu the referee's findings, or if there has been any

fact found bv the Pistript Judge, then to his finding,

but we (fff) not ask or seek to have any findings of

fact reversed, modified or set aside. The District

Judge in passing upon the facts involved in this case

deHded the matter wholly accoi'ding to his Auew of

the law, and as the matter is now before this court

on the question of whether or not his view of the law

was correct or erroneous, it resolves itself simply in-

to a ouestion of law upon the points assigned as er-

ror bv the appellant and there have been no ques-

tiou*^ of fact involved and there was nothina' for ai^-



11 Whitla & Nelson

pellants to appeal from under the Bankruptcy Act.

We respectfully submit that the motion to dis-

miss the appeal should he denied.

Residence and P. O. Address Coeur d'Alene, Ida- \

ho; In Propel' Person.
|

Residence and P. O. Address, Spokane, Wash.
; |

Of Counsel. i
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Attorneys of Record.

G. J. LOMEN, Nome, Alaska,

O. D. COCHRAN, Nome, Alaska,

Attorneys for Plaintiff.

O. L. WILLETT, Seattle, Wash.,

GEO. B. GRIGSBY, Nome, Alaska,

B. S. RODEY, Nome, Alaska,

Attorneys for Defendants.

In the District Court for the District of Alaska,

Second Division.

No. .

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Summons.

The President of the United States of America, to

Johan Tiberg, alias Edwin Johanson and John

Sundback, as Clerk of said Court, Greeting:

You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file in

the of&ce of the Clerk of said Court, at the City of

Nome, in said District, within thirty days from the

service of this summons upon you, or judgment for

want thereof will be taken against you ; and you are

hereby notified that if you fail to answer the said
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complaint, the plaintiff will apply to tlie Court for

the relief demanded in the complaint.

WITNESS the Honorable CORNELIUS D.

MUEANE, Clerk of the District Court, and the Seal

of the said Court hereto affixed this 29th day of Octo-

ber, 1912.

[Court Seal] J. SUNDBACK,
Clerk of the District Court for the District of Alaska,

'Second Division.

By J. Allison Bruner,

Deputy Clerk. [1*]

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed sum-

mons on the 29th day of October, 1912, and thereafter

on the same date I served the same at Nome, Alaska,

upon Johan Tiberg and John Sundback, as Clerk of

the District Court, District of Alaska, Second Divi-

sion, by delivering to and lea^dng with each of them

a copy thereof, together mth a certified copy of the

complaint filed therein.

Returned this 31st day of October, 1912.

T. C. POWELL,
United States Marshal.

By H. H, Darrah,

Deputy.

MARSHAL'S COSTS:
2 Services $12.00

[Endorsed] : #2425. No. . In the District

Court for the District of Alaska, Second Division.

*Page-nuniber appearing at foot of page of original certified Eecord.
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Pioneer Mining Company, Plaintiff, vs. Jolian

Tiberg et al., Defendants. Summons. Filed in the

Office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Nov. 6, 1912. John

Sundback, Clerk. By , Deputy. Gr. J.

Lomen and O. D. Cochran, Attorneys for Plaintiff,

Nome, Alaska. 3469. [2]

In the District Court for the District of Alaska,

Second Division.

No. .

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Complaint.

The plaintiff above named complains and alleges:

I.

That the plaintiff is a corporation duly organized,

created and existing under the laws of the State of

Washington, and doing business in the District of

Alaska.

11.

That the defendant John Sundback is the duly ap-

pointed and acting Clerk of the District Court for

the District of Alaska, Second Division.

III.

That the defendant Johan Tiberg, during the
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month of July, 1910, was in the employ of the plain-

tiff as foreman of the night shift in mining upon the

Winter Fraction Placer Mining Claim, in the Cape

Nome Recording District, District of Alaska.

IV.

That on or about the 22d day of July, 1910, the

said plaintiff was the owner of, and in possession of,

the premises above mentioned, and was the owner of,

and lawfully [3] possessed of, certain sluice-boxes

situated upon said mining claim, and of the gold-dust

and amalgam therein.

y.

That on or about the date last aforesaid the de-

fendant Johan Tiberg wrongfully and unlawfully

took and carried away from said sluice-boxes gold-

dust, nuggets and amalgam, the said property of

plaintiff, of the value of Fifteen Thousand Dollars,

and converted the same to his own use.

VI.

That thereafter and in the month of September,

1910, the said Tiberg, after having retorted said

amalgam, proceeded to the city of Seattle, State of

Washington, and there sold to the United States

Assay Office in said city the said gold-dust and amal-

gam so retorted, and received therefor a certificate

representing the value of said gold-dust and amalgam

amounting to the sum of Fourteen Thousand Three

Hundred Forty-five and 02/100 Dollars.

VII.

That thereafter the said Johan Tiberg, alias Ed-

win Johanson, cashed said certificate and received

therefor the sum of Five Thousand Three Hundred
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and Forty-five and 02/100 Dollars in cash and a

draft drawn by the Union Savings & Trust Company

on the First National Bank of Portland, Oregon,

payable to Edmn Johanson or order, in the sum of

Nine Thousand Dollars; and thereafter and during

the month of September, 1910, the defendant Johan

Tiberg was arrested by a deputy United States mar-

shal in the city of Seattle, Washington ; and the said

moneys and draft were found upon his person and

transmitted to the defendant John Sundback, Clerk

as aforesaid, as the proceeds of stolen property be-

longing to plaintiff. [4]

VIII.

That thereafter the said John Sundback caused

to be cashed the said draft and received the money

therefor in the sum of Nine Thousand Dollars.

IX.

That by reason of the premises, a trust resulted

in favor of the said plaintiff and attached to the said

proceeds of said gold-dust and amalgam so taken by

said Tiberg and exchanged by him as aforesaid, and

now in the hands of said defendant clerk as afore-

said, and the the defendants have, by implication,

agreed vdth the plaintiff that they would hold said

proceeds of said gold-dust and amalgam upon a re-

sulting trust for the plaintiff, and the same is now so

held by them.

X.

Plaintiff further alleges that the defendant Johan

Tiberg now claims to be the owner of said proceeds

of said gold-dust and amalgam, and claims that the

said defendant John Sundback, clerk, as aforesaid,

holds said proceeds for his use and benefit, and re-
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pudiates said trust and denies that the plaintiff has

any interest in said property.

XI.

That the defendant Johan Tiberg is insolvent, and

that said proceeds are now in the possession of said

John Sundback, clerk as aforesaid, in custodia legis,

and is not now subject to attachment or gamishnaent

;

that plaintiff has no adequate remedy at law.

XII.

The plaintiff further alleges that unless the de-

fendant Johan Tiberg be enjoined and restrained

from claiming, demanding and receiving said pro-

ceeds of said gold-dust and amalgam, that said de-

fendant Sundback, [5] clerk, as aforesaid, will

deliver up said proceeds to his said codefendant, to

plaintiff's irreparable injuiy and damage.

XIII.

That said proceeds of said gold-dust and amalgam

are of the value of Fourteen Thousand Three Hun-

dred and Forty-five and 02/100 Dollars.

WHEREFORE plaintiff prays judgment that de-

fendants be enjoined from claiming or holding said

proceeds and it be decreed that plaintiff is the owner

of all of said proceeds of said gold-dust and amal-

gam now in the hands of said defendants as afore-

said, and that said property and said proceeds be

delivered up to the plaintiff, and that plaintiff have

judgment for its costs and disbursements herein;

and that plaintiff have such other and further relief

as to the Court may seem just and equitable.

O. D. COCHRAN,
G. J. LOMEN,

j :
Attorneys for Plaintiff.
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United States of America,

District of Alaska,—ss.

Jafet Lindeberg, being first duly sworn, deposes

and says

:

THAT he is the president of the Pioneer Mining

Company, the plaintiff above named ; that he has read

the foregoing complaint, knows the contents thereof

and that the same are true as he verily believes.

JAFET LINDEBERG.

Subscribed and sworn to before me this the 28th

day of October, 1912.

[Notarial 'Seal] G. J. LOMEN,
Notary Public in and for the District of Al. [6]

[Endorsed] : #2425. No. . In the District

Court for the District of Alaska, Second Division.

Pioneer Mining Company, Plaintiff, vs. Johan

Tiberg et al., Defendants. Complaint. Filed in the

Office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Oct. 29, 1912. John

Sundback, Clerk. By , Deputy, G. J.

Lomen and O. D. Cochran, Attorneys for Plaintiff,

Nome, Alaska. [7]
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In the District Court for the District of Alaska,

Second Division.

No. .

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERO, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Motion [for Order Requiring Defendants to Show
Cause, etc.]

Comes now the plaintiff in the above-entitled ac-

tion, and moves the Court for an order requiring the

defendants above named to show cause before the

said Court at the courthouse in the city of Nome,

District of Alaska, at a time to be named in said order

o'clock, why the defendant Johan Tiberg should not

be enjoined and restrained from demanding and re-

ceiving the proceeds of gold-dust and amalgam men-

tioned in the complaint, and why the defendant John

Sundback, clerk of said Court, should not be en-

joined and restrained from delivering up to said

Johan Tiberg, or his order, the said proceeds, and

that in the meantime, and until the further order of

this Court, the said defendant Johan Tiberg be en-

joined and restrained from demanding or receiving

said proceeds, and that the defendant John Sund-

back be enjoined and restrained from delivering up

said proceeds to said Johan Tiberg or his order.
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This motion is based upon the affidavit of Jafet

Lindeberg hereto attached, and the complaint in said

action filed herein.

O. D. COCHRAN,
G. J. LOMEN,

Attorneys for Plaintiff. [8]

In the District Court for the District of Alaska,

Second Division.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Afladavit [of Jafet Lindeberg].

District of Alaska,

Cape Nome Precinct,—^ss.

Jafet Lindeberg, being first duly sv^orn, deposes

and says

:

THAT he has read the complaint of the plaintiff,

in the above-entitled action and that the facts therein

stated are true as he verily believes.

JAFET LINDEBERG.

Subscribed and sworn to before me this the 28th

day of October, 1912.

[Notarial Seal] G. J. LOMEN,
Notary Public in and for the District of Alaska.

[Endorsed] : No. 2425. In the District Court for

the District of Alaska, Second Division. Pioneer
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Mining Company, Plaintiff, vs. Johan Tiberg et al.,

Defendants. Motion and Affidavit. Filed in the

Office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Oct. 29, 1912. John

Sundback, Clerk. By J. A. B., Deputy. G. J.

Lomen and O. D. Cochran, Attorneys for Plaintiff,

Nome, Alaska. [9]

In the District Court for the District of Alaska,

Second Division.

No. .

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON and

JOHN SUNDBACK, as Clerk of Said Court,

Defendants.

Order [Requiring Defendants to Show Cause, and

Enjoining and Restraining Defendant Johan

Tiberg, etc.]

Upon reading and filing the complaint in the

above-entitled action, and the affidavit of Jafet

Lindeberg herein, upon motion of 0. D. Cochran and

G. J. Lomen, attorneys for plaintiff, it is

ORDERED that the defendants above-named shall

show cause, if any they have, why they should not

be enjoined and restrained, the said Johan Tiberg,

from demanding and receiving the proceeds from the

gold-dust and amalgam mentioned in the Complaint,

and why the said defendant John Sundback, clerk
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as aforesaid, should not be enjoined and restrained

from delivering up to said Johan Tiberg, or his or-

der, the said proceeds; said cause if any, to be shown

to the Court at the courthouse in the city of Nome,

District of Alaska, on the 29th day of Oct., 1912, at

the hour of 1 o'clock.

It is further ordered that until said hearing, and

until further order of the Court, the said defendant

be enjoined and restrained, the said Johan Tiberg,

his agents and attorneys, from demanding or receiv-

ing the proceeds of said gold-dust and amalgam men-

tioned in the complaint, and the said defendant John

Sundback, clerk as aforesaid, from [10] deliver-

ing up to said Johan Tiberg, or his order, the said

proceeds or any part thereof.

CORNELIUS D. MURANE,
District Judge.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed Order

on the 29th day of October, 1912, and thereafter on

the same date I served the same at Nome, Alaska,

upon Johan Tiberg and John Sundback, as clerk of

the District Court, District of Alaska, Second Divi-

sion, by delivering to and leaving with each of them

a copy thereof, certified to be such by the Clerk of

the District Court, District of Alaska, Second Divi-

sion.
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Returned this 29th day of October, 1912.

T. C. POWELL,
United States Marshal.

By H. H. Darrah,

Deputy.

MARSHAL'S COSTS:

2 Services... $12.00

[Endorsed] : No. 2425. In the District Court for

the District of Alaska, Second Division. Pioneer

Mining Company, Plaintiff, vs. Johan Tiberg et al..

Defendants. Order. Filed in the Office of the Clerk

of the District Court of Alaska, Second Division, at

Nome. Oct. 29, 1912. John Sundback, Clerk. By
J. A. B., Deputy. Gt. J. Lomen and 0. D. Cochran,

Attorneys for Plaintiff, Nome, Alaska. 3469. Vol.

10, Orders and Judgments, p. 15. C. [11]

In the District Court, District of Alaska, Second

Division.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON and

JOHN SUNDBACK, as Clerk of Said Court,

Defendants.

Demurrer [to Complaint].

Comes now the defendant, Johan Tiberg, and de-

murs to the complaint of the plaintiff on file herein

for the following grounds

:
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1.

That said complaint does not state facts sufficient

to constitute a cause of action.

Dated at Nome, Alaska, February , 1913.

0. L. WILLETT,
GEO. B. GRiaSBY,

Attorneys for Deft. Johan Tiberg.

Service of above demurrer admitted Feb. 8th,

1913.

O. D. COCHRAN,
Of Attys. for Plf.

[Endorsed] : No. 2425. In the District Court for

the District of Alaska, Second Division. Pioneer

Mining Co., Plaintiff, vs. Johan Tiberg, etc., et al.,

Defendants. Demurrer. Filed in the Office of the

Clerk of the District Court of Alaska, Second Divi-

sion, at Nome. Feb. 8, 1913. John Sundback,

Clerk. By , Deputy. Geo. B. Grigsby,

Atty. for Deft. Tiberg. [12]

[Order Sustaining Demurrer to Complaint, etc.]

In the District Court for the District of Alaska,

Second Division.

TERM MINUTES, General 1913 Term, Beginning

January 6, 1913.

Saturday, June 28, 1913, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of Court the following pro-

ceedings were had:
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2425.

PIONEER MINING CO.

vs. '

.

TIBERO et al.

The Court having under consideration the defend-

ant's demurrer to plaintiff's complaint, announced

that said demurrer was sustained; memo-opinion

filed. Mr. Geo. B. Grigsby moved the Court for an

order directing the clerk of the court to turn over

the money belonging to the defendant now in the

hands of the clerk; motion continued until Wednes-

day next. Mr. G. J. Lomen, on behalf of the plain-

tiff, moved the Court to fix the amount of bond on

apj^al, which motion was continued until Wednes-

day, next. [13]

In the District Court for the District of Alaska,

Second Division,

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JO'HAN TIBERG, alias EDWIN JOHANSON and

JOHN SUNDBACK, as Clerk of Said Court,

Defendants.

Opinion.

COCHRAN & LOMEN, for the Plaintiff.

GRIGSBY and WILLETT, for the Defendant:

Before MURANE, District Judge.

Plaintiff brings this suit in equity for the pur-
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pose of impressing a trust upon certain funds now in

the hands of John Sundback as duly appointed Clerk

of the Court of the District of Alaska, Second Divi-

sion, and alleges in its bill that the defendant, Johan

Tiberg, during the month of July, 1910, was in the

employ of plaintiff as foreman of the night shift in

mining upon a certain placer claim in this division.

That during said month of July the plaintiff was the

owner of and in possession of said claim and of cer-

tain sluice-boxes situated thereon, and of the gold-

dust and the amalgam therein. That the defend-

ant, Johan Tiberg, about the 2'2d day of July, 1910,

wrongfully and unlawfully took and carried away

from said sluice-boxes gold-dust, nuggets and amal-

gam, the said property of plaintiff, of the value of

fifteen thousand dollars ($15,000), and converted the

same to his own use.

That thereafter and in the month of September,

1910, the said Tiberg, after having retorted said

amalgam, proceeded to the [14] city of Seattle,

State of Washington, and there sold to the United

States Assay office in said city, the said gold-dust

and amalgam so retorted, and received therefor a

certificate representing the value of said gold-dust

and amalgam, amounting to the sum of fourteen

thousand, three hundred forty-five and two-hun-

dredths dollars ($14,345.02).

That thereafter the said Johan Tiberg, alias Ed-

win Johanson cashed said certificate and received

therefor the sum of five thousand three hundred and

forty-five and two hundredths dollars ($5,345.02)

in cash and a draft drawn by the Union Savings &
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Trust Company on the First National Bank of Port-

land, Oregon, payable to Edwin Johanson or order,

in the sum of nine thousand dollars; and thereafter

and during the month of September, 1910, the de-

fendant Johan Tiberg was arrested by a United

States deputy marshal, in the city of Seattle, Wash-

ington, and the said moneys and draft were found

upon his person and transmitted to the defendant,

John Sundback, clerk as aforesaid, as the proceeds

of stolen property belonging to plaintiff.

That thereafter the said John Sundback caused

to be cashed the said draft and received the money

therefor in the sum of nine thousand dollars ($9,000).

That by reason of the premises a trust resulted in

favor of the said plaintiff and attached to the said

proceeds of said gold-dust and amalgam so taken by

said Tiberg and exchanged by him as aforesaid, and

now in the hands of said defendant clerk, as afore-

said, and the defendants have, by implication, agreed

with the plaintiff that they would hold said proceeds

of said gold-dust and amalgam upon a resulting trust

for the plaintiff, and the same is now so held by

them.

Plaintiff further alleges that the defendant Johan

Tiberg now claims to be the owner of said proceeds

of said gold-dust and amalgam, and claims that the

said defendant, John Sundback, clerk as aforesaid,

holds said proceeds for his use and benefit, and re-

pudiates said trust, and denies that the plaintiff has

any interest in said property.

That the defendant Johan Tiberg is insolvent, and

that said proceeds are now in the possession of said
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John Sundback, clerk as [15] aforesaid, in custo-

dia legis, and is not now subject to attaclunent or

garnishment; that plaintiff has no adequate remedy

at law.

The plaintiff further alleges that unless the de-

fendant Johan Tiberg be enjoined and restrained

from claiming, demanding and receiving said pro-

ceeds of said gold-dust and amalgam, that said de-

fendant Sundback, clerk as aforesaid, will deliver

up said proceeds to his said codefendant, to plain-

tiff's irreparable injury and damage.

That said proceeds of said gold-dust and amalgam

are of the value of fourteen thousand three hundred

and forty-five and two-hundredths dollars ($14,-

345.02).

Wherefore plaintiff prays judgment that defend-

ants be enjoined from claiming or holding said pro-

ceeds and it be decreed that plaintiff is the owner of

all of said proceeds of said gold-dust and amalgam

now in the hands of said defendants as aforesaid,

and that said property and said proceeds be deliv-

ered up to the plaintiff, and that plaintiff have judg-

ment for its costs and disbursements herein; and that

plaintiff have such other and further relief as to the

Court may seem just and equitable.

To this complaint the defendant Tiberg interposed

a general demurrer, alleging that the complaint does

not state facts sufficient to constitute a cause of ac-

tion.

After oral arguments, the attorneys for the re-

spective parties submitted written briefs. The de-

fendant contends that the bill does not state a cause
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of action either at law or in equity, first, because it

appears upon the face of the bill that the money, or

property, was taken from the person of the defend-

ant Tiberg by an officer of the law, after having

placed Tiberg under arrest, and is now in custodia

legis; and second, because the property in question

is not a trust fund nor the proceeds of a trust fund,

and that no fiduciary or trust relation at any time

existed between the defendant Tiberg and the plain-

tiff company with relation to the amalgam or its pro-

ceeds, and that consequently equity has no jurisdic-

tion and cannot impress a trust under such circum-

stances.

Plaintiff contends, through its attorneys, that

when property [16] has been stolen, equity rec-

ognizes that the property always belongs to the true

owner, and therefore the proceeds must also belong

to him and may be reclaimed in a suit in equity

against anyone holding in bad faith, and insists that

neither a fiduciary relation nor a trust estate is

necessary to give a court of equity jurisdiction, and

further that no right of the defendant under the

Fourth Amendment of the Constitution of the United

States would be violated by holding the monies taken

from the person of the defendant by a United States

deputy marshal after the arrest of the defendant

upon criminal process. This briefly states the facts

as they appear from the pleadings and the conten-

tions of the respective parties.

We will first consider the question of the jurisdic-

tion of a court of equity to impress a trust upon

property or the proceeds of property, where the
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original property was not a trust estate and no fidu-

ciary relation existed between the owner and the

person converting or appropriating the same. In

this case, the complaint does not show the defendant

to have been in a position of trust or confidence; in

other words, he was not the custodian, trustee, nor

bailee of the amalgam, gold-dust and nuggets con-

tained in the sluice-boxes of plaintiff.

The great weight of authority seems to be that

unless some such relation exists, no trust arises by

implication of the law, either ex maleficio or in in-

vitum. The following are a few of the many defini-

tions of a trust given by the Courts:

''A trust in common parlance may be said to be

a confidence reposed by someone in someone for

some public or private purpose. '

'

Ex parte Faulkner, 1 W. Va. 209, 298.

''A trust signifies a holding of property subject

to a duty of employing it or applying its proceeds

according to the directions given by the person

from whom it was derived."

Monroe vs. Crouse, 12 N. Y. Supp. 815.

''A trust in its simplest elements is a confi-

dence reposed in one person who is termed 'trus-

tee' for the benefit of another who is called the

'cestui que trust,' and it is a confidence respecting

property which is thus held by the former for the

benefit of the latter.
'

'

Carter vs. Gibson, 45 N. W. 634.

"A trust is an equitable obligation either ex-

pressed or implied, resting upon a person by rea-

son of a confidence reposed in him to apply or deal
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with the property for the benefit of some other

person, or for the benefit of himself and another

or others, according to such confidence."

McCreary vs. Gewinner, 29 S. E. 900. [17]

A trustee, in the widest meaning of the term, is

defined to be a person in whom some estate, inter-

est, or power in or affecting property of any descrip-

tion, is vested for the benefit of another.

Taylor vs. Davis, 110 U. S. 330.

Truedale vs. Philadelphia Trust Safe Deposit

& Ins. Co., 65 N. W. 133.

Robertson vs. Bullions, 9 Barb. 64, 101.

In Henninger vs. Heald, 30 Atl. 809, the Court

says, "The wrongdoer who becomes possessed of

property under such circumstances as amount to

a tort has been styled 'a trustee,' but this is for

want of a better term and because he has no title

to the property and really holds it for the true

owner. It might as well be said that where two

persons conspire to possess themselves of the per-

sonal property of another when he brings trover

for its recovery, they should be styled 'trustees'

instead of 'tort-feasors' and should be permitted

to claim the benefit of a lien for care or for pro-

vender."

All instances of constructive trusts may be re-

ferred to what equity denominates fraud, either

actual or constructive in violation of fiduciary obli-

gation. Perry, in his work on Trusts, defines con-

structive trusts as "those which arise when a person

clothed with some fiduciary character, by fraud or

otherwise, gains some advantage to himself."
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Again, in section 128, "if one who stands in no fidu-

ciary relation appropriates another's money and in-

vests it in property, no trust results to the owner of

the money."

The complaint does not show that the defendant

appropriated a trust fund. He was employed as

night foreman in mining, but his relation to the amal-

gam appears no different from that of any other

laborer. Under such a state of facts and the fore-

going authorities, it appears clear that equity would

have no jurisdiction to impress a trust upon the fund

in question.

Upon the other question, it appears from the com-

plaint that the fund in question was taken from the

person of the defendant Tiberg after his arrest on a

criminal charge. Art. IV, Amendments to the Con-

stitution, protects a person, his house, papers, and

effects, against unreasonable search and seizure. A
person arrested on a criminal warrant may be

searched, and anything which is evidence of the com-

mission of the crime with which he is charged, or

with which he may do personal violence to himself

or others, or by means of which he may effect an es-

cape, may be taken from his person and held by the

officer having the prisoner in charge. This is per-

mitted on the grounds of public policy, but no in-

dividual citizen should [18] be permitted to take

advantage of this necessary violation of the person

of the prisoner. The case of Dahms vs. Sears, re-

ported in the 11th Pacific Reporter, pgs. 895-896,

very clearly states what appears to be the true rule.

*'I am of the opinion that property taken from
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a prisoner under such circumstances is not the

subject of attachment or levy by virtue of an exe-

cution. The security of the public may justify

the searching of a prisoner confined in prison upon

criminal or even civil process, and the taking

from him of any property in his possession that

would aid him to make an escape. It would prob-

ably be regarded, under such circumstances, as a

reasonable search and seizure; but to allow private

parties to take ^advantage of the circumstances in

order that they may secure a personal benefit

would be a violation of that faith which the com-

monwealth owes to persons held in custody under

its authority and laws. It would lead to oppres-

sion and abuse. The object and purpose of an ar-

rest under civil and criminal process would be per-

verted, and schemes and devices be resorted to by

importunate creditors to enforce a pajnnent of

their demands that would outrage justice and the

right to personal security. The case under con-

sideration is not free from suspicion that unscru-

pulous measures were employed for the purpose in-

dicated. The attachment of the money taken from

the person of Keltener followed in very quick suc-

cession its seizure, and gives rise to the inference

that collusion existed between the officers of the

prison and the representatives of the creditors.

One of the attachments was levied upon the money
the same day it was taken from Keltener."

See, also, Cooley's Constitutional Limitations,

5th ed., pp. 365-373 and notes.

The case of the State of Iowa vs. Williams, 16 N.
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W. 586, is one very similar to the one at bar, and

holds that before any third party can proceed against

property taken from a prisoner, the statu quo must

be restored, especially so after a trial and an acquit-

tal. It may be suggested that the complaint does

not show a trial and an acquittal in the case in which

Tiberg was arrested and the fund in question taken

from his person. Neither does the complaint show

a conviction in that case, and under our law the pre-

sumption of innocence must be indulged until a con-

viction is shown. What plaintiff's remedy is under

our statute is not necessary for the consideration of

the Court at this time.

The principal case relied upon by plaintiff is Aetna

Indemnity Co. of Hartford, Conn., vs. Malone et al.,

131 N. W. 200. It will be observed in that case that

the defendants had been convicted and the contro-

versy was between other parties and no question of

constitutional right seems to have been raised or in-

volved, and the only [19] authority cited in the

opinion is Newton vs. Porter, 5th Lans. (N. Y.) 416.

Had the defendant Tiberg been convicted in the

criminal case, the plaintiff would undoubtedly have

received the fund in controversy, under Sec. 266, Ch.

30 of the Code of Alaska, but the defendant not hav-

ing been convicted, it would seem, as said in the Iowa

case, he was entitled to go out of court and be placed

in the same situation in which he was before the

money was taken. This rule will undoubtedly do in-

justice in some instances, but it is better that injus-

tice be done sometimes to an individual than that

the personal liberties, private documents and per-
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sonal effects of the masses be placed at the mercy

of unscrupulous litigants.

Par. X of the complaint shows that the defendant

Tiberg claims to be the owner of the fund in con-

troversy, and denies that plaintiff has any interest

in the fund. Therefore, the main question to be

passed upon is the question of title to the personal

property held by the clerk of the court, and if it is

not a trust fund, parties have a constitutional right

to have the question of title passed upon by a jury.

The bill does not state a cause of suit in equity,

and plaintiff's attorneys admit that it does not state

a cause of action at law; therefore the demurrer

should be sustained and it is so ordered.

Dated this 28th day of June, 1913, Nome, Alaska.

[Endorsed] : #2425. In the District Court for the

District of Alaska, Second Division. Pioneer Min-

ing Co. V. Johan Tiberg and John Sundback. Opin-

ion. Filed in the office of the Clerk of the District

Court of Alaska, Second Division, at Nome. Jim.

28, 1913. John Sundback, Clerk. By
,

Deputy. [20]
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In the District Court for the District of Alaska, Sec-

ond Division.

No. .

PIONEER MINING COMPANY, a Oorporation,

Plaintiff,

Y'S.

JOHAN TIBERG, alias EDWIN JOHANSON
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Amended Complaint.

The plaintiff above named, for itsi amended com-

plaint herein, complains and alleges

:

I.

That the plaintiff is a corporation dtdy organized,

created and existing under the laws of the State of

Washington, and doing business in the District of

Alaska ; and during the times hereinafter mentioned

was such corporation.

II.

That the defendant John Sundback is the duly

appointed and acting clerk of the District Court for

the District of Alaska, Second Division.

III.

That the defendant Johan Tiberg, during the

month of July, 1910, was in the employ of the plain-

tiff as foreman of the night-shift in mining upon the

Winter Fraction Placer Mining Claim in the Cape

Nome Recording District, District of Alaska, the

property of said plaintiff.
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IV.

That on or about the 22d day of July, 1910, the said

plaintiff, then and there the owner lof said mining

claim [21] and in the possession thereof, was also

the owner of, and in the possesion of, certain sluice-

boxes situated upon said mining claim, and of the

gold-dust, nuggets and amalgam therein.

V.

That as foreman and employee of the plaintiff as

aforesaid, the defendant Johan Tiberg had the care

and custody of said sluioe-'boxes, .gold-dust, nuggets

and amalgam therein, and it was then and there his

duty to protect and safeguard the same and not to

remove from said sluice-boxes, or permit to be re-

moved therefrom, said gold-dust, nuggets and amal-

gam ; that notwithstanding his said employment and

duties, and on or about the date last aforesaid, the

said defendant Johan Tiberg wrongfully and unlaw-

fully, and without the leave or consent of the plain-

tiff, took and carried away from said sluice-boxes, the

said gold-dust, nuggets and amalgam, the said prop-

erty of the plaintiff, and of the value of Fifteen

Thousand Dollars ($15,000.00), and upwards, con-

cealed the same from plaintiff, and converted the

same to his own use, and has, ever since, failed and

neglected to account to the plaintiff therefor.

IV,

That thereafter, and in the month of September,

1910, the said Tiberg, after having retorted said

amalgam, proceeded to the city of Seattle, State of

Washington, and there sold to the United States

Assay Officer in said city the said gold-dust, nuggets
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and amalgam so retorted, and received therefor a cer-

tificate representing the value of said gold-dust, nug-

gets and amalgam amiounting to the sum of fourteen

thousand three hundred forty-five and two-hun-

dredths dollars ($14,345.02).

VII.

That thereafter, and during said month of Septem-

ber, the said Johan Tiberg, alias Edwin Johanson,

presented [22] said certificate to the Union Sav-

ings and Trust Company for payment, and received

in payment of said certificate the sum of five thou-

sand three hundred forty-five and two-hundredths

dollars ($5,345.02:) in cash, and a draft drawn by said

Union Savings and Trust Company on the First Na-

tional Bank of Portland, Oregon, payable to said

Edwin Johanson, or order, in the sum of nine thou-

sand 'dollars ($9,000.00).

VIII.

That thereafter and also during the month of Sep-

temiber, 1910, the said defendant Johan Tiberg, was

arrested by a deputy United States marshal in the

city of Seattle, State of Washington, charged with

the crime of larceny of said gold-dust, nuggets and

amalgam, and said moneys and draft, the proceeds of

said gold-dust nuggets and amalgam, were found by

said deputy marshal in the possession of said defend-

ant Johan Tiberg, and were, by said deputy marshal,

seized as the proceeds of said stolen property, and as

such proceeds were transmitted and delivered to the

defendant John Sundback as Clerk of said Court.

IX.

That thereafter the said John Simdback caused the
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said draft so received by him to be cashed, and re^

ceivod in payment thereof the sum of nine thousand

dollars, face value of said draft, and now has in his

possession the said proceeds of said gold-dust, nug-

gets and amalgam so converted by the defendant

Tiberg, as aforesaid, and so converted into cash, to

wit the sum of fourteen thousand three hundred

forty-five and two-hundredths dollars ($14,345.02)

;

that said John Sundback received said moneys as

•Clerk of said Court, and has held the same for and

on account of the ease of the United States against

said Johan Tiberg now adjudicated in said Court,

and should now hold the same on account of this ac-

tion. [23]

X.

That said defendant Tiberg is insolvent, and is not

now, as plaintiff is informed and believes, an inhab-

itant of the District of Alaska.; that said defendant

John Sundback, as plaintiff is informed and believes,

neither has or claims any interest in said proceeds,

except as a mere depositary thereof, for the use and

benefit of the true owner thereof, and holds the same

subject to the orders and directions of the said Court

and not otherwise.

XI.

That the defendant Tiberg has demanded, by oral

motion addressed to said Court, the return to him of

said deposit in the hands of his said codefendant, and

threatens to demand and claim the same, and unless

restrained from so doing he will demand and claim

said deposit and the said proceeds of said gold-dust,

nuggets and amalgam from' his said codefendant
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Sundback, and of this Court.

XII.

That by reason of the premises, the defendant Ti-

berg is liable to an accounting to plaintiff, and there

is now due and owing plaintiff from the said defend-

ant Tiberg, and said sum of fourteen thousand three

hundred forty-five and two-hundredths dollars ($14,-

345.02), and a constructive trust in favor of said

plaintiff has attached to the said proceeds of said gold-

dust, nuggets and amialgam, and a lien on said pro-

ceeds to the extent of said fourteen thousand three

him.'dred forty-five and two-hundredths dollars

should and ought to be declared in favor of plaintiff

and in equity belongs to plaintiff.

That the said acts and threatened acts of the said

defendant Tiberg were and are in violation of plain-

tiff's rights in and to said property and proceeds, and

if said moneys shall be paid to said defendant Tiberg,

the plaintiff [24] will suffer irreparable injury,

loss and damage, and such payment would and said

threats tend to render any judgment herein in favor

of the plaintiff ineffectual.

WHEREFORE plaintiff demands judgment

against the defendant Tiberg for the sum of four-

teen thousand three hundred forty-five and two-hun-

di^edths dollars ($14,345.02) ; that plaintiff be ad-

judged to have a specific lien on said proceeds now in

the hands of said defendant Sundback, clerk as

aforesaid, to the extent of said sum of fourteen thou-

sand three hundred forty-five and two-hundredths

dollars, less the fees and charges of said clerk, if any

;

that said proceeds be declared to be a trust fund to
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which plaintiff is equitably entitled ; that pending the

determination of this action said trust fund and pro-

ceeds be placed in the registry of the Court in this

action, to abide the determination thereof ; and that

in the meantime, and forever, the defendant, his at-

torneys, agents and representatives, be restrained

and enjoined from demanding or receiving the same
—^that plaintiff have judgment for its costs and dis-

bursements herein, and for such other and further

relief as to the Court shall seem^ just and proper.

O. D. COCHRAN,
a. J. LOMEN,

Attorneys for Plaintiff. [25]

United States of America,

District of Alaska,—^ss.

L. Stevenson, being first duly sworn, according to

law, deposes and says

:

That he is the manager of the Pioneer Mining

Company, the plaintiff above named, that he has read

the foregoing amended complaint, knows the con-

tents thereof, and that the same is true as he verily

believes.

L. STEVENSON.

Subscribed and sworn to before me this the 21st

day of July, 1913.

[Notarial Seal] G. J. LOMEN,
Notary Public in and for the District of Alaska.

My Comn. expires June 28, 1917.

Service of the foregoing amended complaint is
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hereby admitted at Nome, Alaska, this 21st day of

June, 1913.

G. B. GRIGSBY,
Atty. for Defendant Tiberg.

J. SUNDBACK,
One of Defendants.

[Endorsed] : No. 2425. In the District Court for

the District of Alaska, Second Division. Pioneer

Mining Company, Plaintiff, vs. Johan Tiberg, alias

Edwin Johanson, and John Sundback as Clerk of

said Court, Defendants. Amended Complaint. Filed

in the office of the Clerk of the District Court of

Alaska, Second Division, at Nome. Jun. 21, 1913.

John Sundback, Clerk. By
, Deputy. G.

J. Lomen anid O. D. Cochran, Attorneys for Plain-

tiff. [26]

In the United States District Court for the District

of Alaska, Second Division.

No. 2425.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON
and JOHN SUNDBACK as Clerk of said

Court,

Defendants.

Demurrer [to Amended Complaint].

Comes now the defendant, Johan Tiberg, and de-

murs to the amended complaint filed herein on the
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following ground: That said oomplaint d^es not
i

state facts sufficient to constitute a cause of action.

GEORGE B. GRIGSBY,
;

Attorney for Defendant Tiberg. j

Service of a copy of the foregoing Demurrer this
\

2&th day of July, 1913, at 3 :30 P. M. admitted. i

G. J. LOMEN,
;

Of Attorneys for Plaintiff.
|

"[Endorsed] : No. 2425. In the District Court for
;

the District of Alaska, Second Division. Pioneer
:

Mining Co., a Cor., Plaintiff, vs. Johan Tiberg, alias
\

Edwin Johanson and John Sundback, as Clerk of I

I

said Court, Defendants. Demurrer. Filed in the
j

office of the Clerk of the District Court of Alaska,

;

Second Division, at Nome. Jul. 29, 1913. John
j

Sundback, Clerk. By , Deputy. Geo. B.
i

Grigsby, Attorney for Tiberg. [27]

[Order Sustaining Demurrer to Amended Complaint,

etc.]
I

In the District Court for the District of Alaska, Sec-
j

ond Division.

TERM MINUTES, General 1913 Term, beginning

January 6, 1913. Saturday, August 9, 1913, at

11 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of court the following pro-

ceedings were had

:
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2425.

PIONEER MINING CO.

vs.

TIBERG et al.

Defendants' demurrer to plaintiff's amended com-

plaint was argued and submitted to the Court, where-

upon the Court made an order sustaining said de-

murrer. Upon motion of Mr, G. J. Lomen plaintiff

was allowed an exception to said order. [28]

In the United States District Court for the District

of Alaska, Second Division.

No. .

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK as Clerk of Said

Court,

Defendants.

Judgment.

The above-entitled action coming on to be heard

upon the application of the defendant, Johan Tiberg,

that judgment be entered herein, and it appearing

to the Court that the demurrer of the defendant,

Johan Tiberg, to plaintiff's complaint heretofore

filed herein was, on the 28th day of June, 1913,

sustained by the Court, and the plaintiff having

thereafter filed an amended complaint herein, and
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it further appearing that the demurrer of the de-

fendant, Johan Tiberg, to plaintiff's amended com-

plaint herein was, on the 9th day of August, 1913,

sustained by the Court, and the plaintiff having

failed and refused to further amend its said com-

plaint, it is by the Court

ORDERED, ADJUDGED and DECREED that

this action be, and the same is hereby dismissed.

IT IS FURTHER ORDERED that the defendant,

Johan Tiberg, have and recover from the plaintiff

his costs, and disbursements of suit taxed at

Dollars ($ ).

Done in open court at Nome, Alaska, this 18th

day of August, 1913.

CORNELIUS D. MURANE,
U. S. District Judge. [29]

[Endorsed] : No. 2425. In the District Court for

the District of Alaska, Second Division. Pioneer

Mining Co., a Cor., Plaintiff, vs. Johan Tiberg et al.

Defendants. Judgment. Filed in the office of the

Clerk of the District Court of Alaska, Second Di-

vision, at Nome. Aug. 18, 1913. John Sundback,

Clerk. By J.A.B., Deputy. Geo. B. Origsby, At-

torney for Defendant Tiberg. Vol. 10, Orders and

Judgments, p. 266. C. [30]
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[Order Directing Publication of Deposition of Johan

Tiberg, Denying Injunction, Dissolving Re-

straining Order, etc.]

In the District Court for the District of Alaska,

Second Division.

TERM MINUTES, General 1913 Term, beginning

January 6, 1913. Monday, August 18, 1913, at

lOi A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of court th^e following proceed-

ings were bad:

2426.

PIONEER MINING CO.

vs.

TIBERG et al.

The hearing upon the order to show cause why an

injunction pendente lite should not issue came on

regularly for hearing. Mr. G. J, Lomen, on behalf

of plaintiff, filed the affidavit of Louis Stevenson.

Upon motion of Mr. Lomen, the deposition of de-

fendant Johan Tiberg was ordered published.

The order to show cause was thereupon submitted

without argmnent, whereupon the Court made an

order denying an injunction pendente lite and

ordered that the preliminary restraining order here-

tofore issued herein be dissolved.
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Upon motion of Mr. G. J. Lomen, it was ordered

that the property in controversy in this action re-

main in statu quo, to wit, in the hands of the Clerk

of the Court, for the present and until the further

order of the Court. [31]

In the District Court, District of Alaska, Second

Division.

#2425.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Bill of Exceptions.

This was an action in equity seeking against the

defendants to impress upon $14,345.02, the proceeds

of alleged stolen property in the hands of said clerk,

a constructive trust, ex maleficio, and to restrain the

defendant Tiberg from demanding or receiving said

proceeds and for general relief. By way of provi-

sional remedy, plaintiff sought an injunction, pen-

dente lite. In the latter proceedings an order to

show cause why the injunction should not be granted

was made and served returnable at a time and place

designated, and defendant Tiberg was, by said order

in the meantime and until the further order of the

Court, restrained from demanding or receiving said

proceeds.



Johan Tyherg and John Sundback. 37

Complaint was filed herein on the 29th day of Octo-

ber, 1912, and personal service of the summons and

complaint was had on the defendants. The defend-

ant Tiberg demurred to the complaint; which de-

murrer coming on to be heard June 28th, 1913, was

sustained and the plaintiff duly excepted, which ex-

ception was allowed. The plaintiff thereupon served

and filed an amended complaint, to which the defend-

ant Tiberg again demurred. This demurrer coming

on [32] regularly to be heard, August 9th, 1913,

was also sustained. The plaintiff duly excepted, and

the exception was allowed. Judgment of dismissal

of the action, and for costs in favor of defendant

Tiberg, was thereupon, plaintiff electing to stand on

its complaint, on the 18th day of August, 1913, en-

tered ; to which the plaintiff excepted and the excep-

tion was allowed. In the injunction proceedings

above mentioned the demurrers to the original and

amended complaints having been sustained, and the

plaintiff electing not to plead over, the plaintiff's

motion for injunction pendente lite was, on the 18th

day of August, denied, and the restraining order,

theretofore issued, dismissed; to all of which the

plaintiff duly excepted, and exceptions were allowed.

On motion of plaintiff and notice of appeal being

given, the Court thereupon fixed the amount of the

supersedeas bond at $3,000.00, and ordered the pro-

ceeds aforesaid to be held in statu quo, subject to the

further order of the Court.

And now in furtherance of justice, and that right

may be done, the plaintiff presents the foregoing bill

of exceptions in this cause and prays that the same
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may be settled, allowed, signed and certified by the

Judge of this Court as provided by law.

O. D. COCHRAN,
G. J. LOMEN,

Attorneys for Plaintiff.

Due service of the foregoing proposed bill of ex-

ceptions is hereby admitted at Nome, Alaska, this

16th day of Sept. 1913.

GEORGE B. GRIGSBY,
Atty. for Deft. Johan Tiberg.

B. S. RODEY,
Atty. for Deft. Sundback. [33]

Order Allowing Bill of Exceptions.

The foregoing Bill of Exceptions is correct in all

respects, and is hereby approved, allowed and settled,

and made a part of the record herein.

CORNELIUS D. MURANE,
District Judge.

Done in open court this 4 da}' of October, 1913.

[Endorsed] : #2425. In the United States Dis-

trict Court, District of Alaska, Second Division.

Pioneer Mining Co., a Corporation, Plaintiff, vs.

Johan Tiberg, alias Edwin Johanson and John Sund-

back, as Clerk of Said Court, Defendants. No. 2425.

Bill of Exceptions. Filed in the office of the Clerk of

the District Court of Alaska, Second Division, at

Nome. Sep. 17, 1913. John Sundback, Clerk. By

, Deputy. L. 0. D. Cochran and G. J.

Lomen, Attys. for Plff., Nome, Alaska. [34]
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In the District Court for the District of Alaska,

Second Division.

No. 2425.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Assignment of Errors.

'Comes now the plaintiff. Pioneer Mining Com-

pany, and assigns the following errors upon which it

will rely in prosecuting its appeals from the final

judgment in the above-entitled action, dated August

18th, 1913, and from the order denying its applica-

tion for an injunction pendente lite against the de-

fendants and from the order discharging the restrain-

ing order granted on the motion for an injunction

pendente lite:

1. The Court erred in sustaining the demurrer of

the defendant, Johan Tiberg, to the original com-

plaint in said action.

2. The Court erred in sustaining the demurrer to

the amended complaint in said action.

3. The Court erred in granting defendant's mo-

tion dismissing plaintiff's complaint.

4. The Court erred in entering judgment dismiss-

ing plaintiff's complaint.

5. The Court erred in denying plaintiff's motion
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for an injunction pendente lite.

'6. The Court erred in discharging the order to

show cause why an injunction pendente lite should

not be made.

7. The Court erred in discharging the restraining

order granted in said order to show cause why an in-

junction should not [35] be granted.

Dated at Nome, Alaska, this 9th day of October,

1913.

a. J. LOMEN,
O. D. COCHEAN,

Attorneys for Plaintiff.

[Endorsed] : No. 2425. In the District Court, Dis-

trict of Alaska, Second Division. Pioneer Mining

Company, a Corporation, Plaintiff, vs. Johan Tyberg

et al., Defendants. Assignment of Errors. Filed in

the office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Oct. 9, 1913. John

Sundback, Clerk. By J. A. B., Deputy. ,

Attys. for Plaintiff. [36]

In the District Court for the District of Alaska,

Second Division.

No. 2425.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERO, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.



Johan Tyherg and John Sundhack. 41

Petition for Allowance of Appeal.

Comes now the plaintiff above named, and feeling

itself aggrieved by the final judgment made and en-

tered in the above-entitled cause, on the 18th day of

August, 1913, dismissing said action wherein it

prayed for the enforcement of a constructive trust,

injunction and general relief, and, feeling itself ag-

grieved by the proceedings had in said cause, in deny-

ing plaintiff's application for an injunction pendente

lite against the defendants, and in dismissing and

discharging the order to show cause why an injunc-

tion pendente lite should not be granted, and in dis-

charging the restraining order made as a part of said

order to show cause, does hereby appeal from said

final judgment and from the whole and every part

thereof, and from the said order refusing and deny-

ing to plaintiff the said injunction pendente lite, and

from the said order discharging said order to show

cause, and fromjthe said order discharging the said

restraining order, to the United States Circuit Court

of Appeals for the Ninth Circuit, and petitions the

Court for an order allowing the said appeals.

And said plaintiff further prays that the order

heretofore made by said Court, dated the 18th day

of August, 1913, [37] wherein and whereby said

Court, for cause sho^\Ti, ordered and directed that the

alleged trust fund remain in the custody of the Clerk

of said Court until the further order of the Court,

be continued, pending said appeals herein and until

the further order of the Court, upon the filing of a

good and sufficient bond, to be approved by said
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Court, in the penal sum of Three Thousand (3,000)

Dollars, and a cost bond in the sum of Two Hundred

and Fifty (250) Dollars, or, one bond in the sum of

Three Thousand Two Hundred and Fifty (3,250)

Dollars, conditioned that the plaintiff shall prosecute

said appeals to effect and answer for all costs and

damages if he fail to make good his appeal, and shall

pay, or cause to be paid, to the said defendants, their

heirs, executors, administrators or assigns all dam-

ages which they shall suffer by reason of .said appeals,

if the same should be wrongful or without sufficient

cause, and all damages which they, or either of them,

shall suffer by reason of said order directing said

trust fund involved in said action to be held in statu

quo in the hands of the clerk of said Court.

And plaintiff further prays that a transcript of

the proceedings upon which the said judgment and

orders appealed from were made and entered, duly

authenticated, may be sent to the United States Court

of Appeals for the Ninth Circuit.

Dated at Nome, Alaska, this 9th day of October,

1913.

G. J. LOMEN,
O. D. COCHRAN,

Attorneys for Plaintiff. [38]

[Endorsed] : No. 2425. In the District Court, Dis-

trict of Alaska, Second Division. Pioneer Mining

Company, a Corporation, Plaintiff, vs. Johan Tyberg

et al.. Defendants. Petition for Allowance of Ap-

peal. Filed in the office of the Clerk of the District

Court of Alaska, Second Division, at Nome. Oct. 9,
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1913. John Sundback, Clerk. By J. A. B., Deputy,

, Attys. for Plaintiff. [39]

In the District Court for the District of Alaska,

Second Division.

No. 2425.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Order Allowing Appeal and Fixing Amount of Bond.

Upon the motion of G. J. Lomen and O. D. Coch-

ran, attorneys for plaintiff above named.

IT IS ORDERED that the appeals to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, from the final judgment and decree heretofore

made and entered herein on the 18th day of August,

1913, and from the whole thereof ; and from the order

denying plaintiff's motion for the injunction pen-

dente lite herein ; and from the order discharging the

order to show cause why an injunction pendente lite

should not be granted ; and from the order discharg-

ing the restraining order issued upon the granting of

said order to show cause, be, and the same are, each

and all, hereby allowed, as prayed for by the plaintiff.

IT IS FURTHER ORDERED that an undertak-

ing on appeal and to secure the defendants against
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damage by reason of the order heretofore made aft4

received, and hereby continued, be given by the plain-

tiff to the defendants, in the sum of Three Thousand

Two Hundred and Fifty (3'2o0) Dollars, conditioned

that the plaintiff shall prosecute said appeals to effect

and [40] answer for all costs and damages if it

fail to make good its appeal if the same be wrongful

or without sufficient cause, and all damages which

they, or either of them, shall suffer by reason of the

order heretofore made and entered on the 18th day of

August, 1913, directing said trust fund involved in

said action to be held in statu quo in the hands of the

Clerk of said Court ; and,

IT IS FURTHER ORDERED that upon the fil-

ing of said bond, the order heretofore made directing

the trust fund involved in said action to remain in

statu quo in the hands of the Clerk of said Court, be,

and the same is hereby continued, pending said ap-

peal and until the further order of said Court.

Done in open court this 9 day of October, 1913.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : No. 2425. In the District Court, Dis-

trict of Alaska, Second Division. Pioneer Mining

Company, a Corporation, Plaintiff, vs. Johan Tiberg

et al.. Defendants. Order Allowing Appeal and Fix-

ing Amount of Bond. Filed in the office of the Clerk

of the District Court of Alaska, Second Division, at

Nome. Oct. 9, 1913. John Sundback, Clerk. By

J. A. B., Deputy. , Attys. for Plaintiff.

[41]
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In the District Court for the District of Alaska,

Second Division.

No. 2425.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

Undertaking.

KNOW ALL MEN BY THESE PRESENTS:
That we, the PIONEER MINING COMPANY, a

corporation, as principal, and L. Stevenson and G. P.

Goggin, as sureties, are held and firmly bound unto

the defendants above-named, in the sum of Three

Thousand Two Hundred and Fifty (3250) Dollars,

to be paid to the said defendants, their heirs, exec-

utors, administrators or assigns, the payment of

which well and truly to be made, we bind ourselves

and each of us, jointly and severally, and our and

each of our heirs, executors, administrators and as-

signs firmly by these presents.

Sealed with our seals and dated this 9th day of

October, 1913.

The condition of the above undertaking and obliga-

tion is, that whereas, the above-named plaintiff, the

Pioneer Mining Company, has filed its petition for

an appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, to reverse the judgment
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of dismissal in the above-entitled action, dated Au-

gust 18th, 1913; and for an appeal to the United

Sitates Circuit Court of Appeals for the Ninth Cir-

cuit, from the order of said District Court denying

plaintiff's [42] motion tor sm mjunction pendente

lite in said action ; and from an order of said District

Court discharging the order to show cause why an

injunction pendente lite should not be granted; and

from the order of said District Court discharging the

restraining order granted with said order to show

cause

;

And, whereas, the said District Court for the Dis-

trict of Alaska, Second Division, upon the 18th day

of August, 1913, made its order directing that the

trust fund involved in said action remain in statu quo

in the hands of the Clerk of said District Court until

the further order of the Court

;

And, whereas, the said District Court in and by

its order granting said appeals herein, continued its

said order directing said trust fund to remain in statu

quo in the hands of said Clerk pending said appeal

and until the further order of said Court.

Now, therefore, if the above-named plaintiff Pio-

neer Mining Company shall prosecute the said ap-

peals to effect and answer all costs and damages if it

fail to make good its said appeals, and shall pay, or

cause to be paid, to the said defendants, their heirs,

executors, administrators and assigns all damages

which they shall suffer by reason of said appeals, or

any or either of them, if the same should be wrongful

or without sufficient cause, and shall pay, or cause to

be paid, to the said defendants, their heirs, executors.
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administrators and assigns all damages which they,

or either of them, shall suffer by reason of the said

order of said Court directing the trust fund involved

in said action to remain in statu quo in the hands of

the Clerk of said District Court, then this obligation

to be void, otherwise to remain in full force and [43]

effect.

PIONEER MINING COMPANY. [Seal]

By L. STEVENSON, Mgr.,

Principal.

L. STEVENSON. [Seal]

G. P. GOGGIN. [Seal]

United States of America,

Cape Nome Precinct,—ss.

L. Stevenson and G. P. Goggin, being first duly

sworn, each for himself and not one for the other, de-

poses and says : That he is one of the sureties named

in the above-entitled undertaking; that he is a resi-

dent of the District of Alaska ; that he is not an at-

torney at law, marshal, deputy marshal, clerk of any

court, or other officer of any court ; that he is worth

the sum of Three Thousand Two Hundred and Fifty

Dollars over and above all his just debts and lia-

bilities, and exclusive of property exempt from exe-

cution.

L. STEVENSON.
G. P. GOGGIN.

Subscribed and sworn to before me this 9th day of

October, 1913.

[Notarial Seal] G. J. LOMEN,
Notary Public in and for the District of Alaska.

My Conamission expires June 27, 1917.
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ORDER. The above and foregoing Undertaking

and the sureties therein named are hereby approved

this 9th day of October, 1913.

Done in open court this 9th day of October, 1913.

CORNELIUS D. MURANE,
District Judge. [44]

[Endorsed] : No. 2425. In the District Court,

District of Alaska, Second Division. Pioneer Min-

ing Company, a Corporation, Plaintiff, vs. Johan

Tyberg et al.. Defendants. Undertaking. Filed in

the Office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Oct. 9, 1913. John

Sundback, Clerk. By J. A. B., Deputy. ,

Attys. for Plaintiff. [45]

UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division.

No. 2425.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TIBERG et al..

Defendants.

Praecipe [for Transcript of Record on Appeal].

To the Clerk of the Above-entitled Court

:

You will please make and forward to the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, tran-

script on appeal in the above-entitled action, includ-

ing summons, complaint, amended complaint de-
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murrer to original complaint, demurrer to amended

complaint, minute orders sustaining demurrers June

28, 1913 and Aug. 9, 1913, opinion sustaining de-

murrer judgment of dismissal, minute orders of Aug.

18, 1913, overruling plaintiff's motion for an injunc-

tion pendente lite and dismissing the order to show

cause and the restraining order made and issued

with the order to show cause; the motion and affi-

davit attached, for an injunction pendente lite and

the order to show cause with restraining order, bill

of exceptions, assignment of errors, petition for ap-

peal, order allowing appeal, undertaking on appeal,

mth original citation and order extending time to

docket appeal, all duly certified.

G. J. LOMEN,
Attorney for Plaintiff.

[Endorsed] : Cause No. 2425. District Court,

District of Alaska, 2nd Division. Pioneer Mining

Co., Plaintiff, vs. Johan Tiberg et al.. Defendants.

Praecipe. Filed in the Office of the Clerk of the

District Court of Alaska, Second Division, at

Xome. Oct. 9, 1913. John Sundback, Clerk. By
, Deputy. G. J. Lomen and O. D. Coch-

ran, Attys. for Plff., Nome, Alaska. [46]
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[Certificate of Clerk U. S. District Court to

Transcript.]

In the District Court for the District of Alaska,

Second Division.

No. 2425.

PIONEER MINING COMPANY, a Corporation,

Plaintife,

vs.

JOHAN TIBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.

I, John' Sundback, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing tj^pewritten pages, from 1 to 46, both in-

clusive, are a true and exact transcript of the Sum-

mons, Complaint, Motion for Injunction Pendente

Lite, Affidavit in Support of Motion, Order to Show
Cause and Temporary Restraining Order, Demurrer,

Court Minutes of June 28 1913 (Sustaining De-

murrer, etc.). Opinion, Amended Complaint, De-

murrer to Amended Complaint, Court Minutes of

August 9, 1913 (Sustaining Demurrer, etc.). Judg-

ment, Court Minutes of August 18, 1913 (Denying

Injunction Pendente Lite, etc.). Bill of Exceptions,

Assignment of Errors, Petition for Allowance of

Appeal, Order Allowing Appeal and Fixing Amount

of Bond, Undertaking on Appeal, and Praecipe for

Transcript on Appeal, in the case of Pioneer Mining
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Company, a Corporation, Plaintiff, vs. Johan Tiberg

et al., Defendants, No. 2425'—Civil, this Court, and

of the whole thereof, as appears from the records and

files in my office at Nome, Alaska ; and further cer-

tify that the original Citation and original Order

Enlarging Time to File and Docket Transcript on

Appeal in the above-entitled cause are attached to

this transcript.

Cost of transcript $18.45, paid by G. J. Lomen,

of attorneys for plaintiff.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this 14th

day of October, A. D. 1913.

[Seal] J. SUNDBACK,
Clerk. [47]

In the District Court for the District of Alaska,

Second Division.

No. 2425.

PIONEER MINING COMPANY, a Corporation,

Plaintiff,

vs.

JOHAN TYBERG, alias EDWIN JOHANSON,
and JOHN SUNDBACK, as Clerk of Said

Court,

Defendants.
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Citation [on Appeal (Original)].

United States of America,

District of Alaska,—ss.

The President of the United States of America to

Johan Tyberg, alias Edwdn Johanson, and John

Sundback, as Clerk of said Court, Defendants,

Greeting

:

You and each of you are hereby cited and admon-

ished to be and appear at the United States Cir-

cuit Court of Appeals for the Ninth Circuit to be

held at the city of San Francisco, in the State of

California, within thirty days from the date of this

citation, and on the 6th daj^ of November, li913, pur-

suant to an order allowing appeals herein entered in

the office of the Clerk of the District Court for the

District of Alaska, Second Division, from the final

judgment and decree filed and entered herein on the

18th day of August, 1913, and from the order of said

Court denying plaintiff's motion for an injunction

pendente lite herein entered on the 18th day of

August, 1913, and from the order discharging the

order to show^ cause why an injunction pendente lite

should not be granted, [48] dated August 18th,

1913, and from the order discharging the restrain-

ing order made and issued with said order to show

cause, in that certain suit wherein you, the said John

Tyberg, alias Edmn Johanson, and John Sundback

as Clerk of said Court, were defendants, and the said

Pioneer Mining Company was plaintiff, to show

cause, if any there be, w^hy the said final judgment

and decree rendered against said plaintiff, and the
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said orders above mentioned and mentioned in the

order allowing appeals therefrom, should not be

corrected, and why speedy justice should not be done

to the parties in that behalf.

WITNESS the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States, this 9th day of October, 1913.

CORNELIUS D. MURANE,
District Judge.

ATTEST my hand and seal of the United States

District Court for the District of Alaska, Second

Division, at the Clerk's office at Nome, Alaska, this

9th day of October, 1913.

[Seal] J. SUNDBACK,
Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By J. Allison Bruner,

Deputy.

Service of the above and foregoing citation is

hereby acknowledged by receipt of copy this 9th day

of October, 1913.

GEORGE B. GRIGSBY,
Attorney for Defendants John Tyberg, alias Edwin

Johanson, a^d J^hft Smidback as Clerk el said

Court.

Service admitted of copy foregoing this Oct. 9,

1913.

B. S. RODEY,
U. S. Atty.,

For John Sundback, Clerk of Court. [49]
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In the Distnct Court for the District of Alaska,
\

Second Division.
I

No. 2425. i

PIONEER MINING COMPANY, a Corporation,

;

Plaintiff, '

vs.
\

JOHAN TYBERG, alias EDWIN JOHANSON,
|

and JOHN SUNDBACK, as Clerk of Said i

Court,

Defendants. j

Order [Enlarging Time to December 5, 1913, to File I

Record on Appeal, etc.]
j

On motion of G. J. Lomen, attorney for plaintiff;

above named, and good cause appearing to tlie Court i

tberefor,

IT IS ORDERED tbat tbe time for filing and!

docketing tbe transcript on appeal of tbe above-en-
\

jj

titled cause in tbe United States Circuit Court of Ap-
\

peals for tbe Nintb Circuit, in San Francisco, in tbe
|

State of California, is bereby extended to and until

;

tbe 5tb day of December, 1913.
\

Done in open court tbis 9 day of October, 1913.
]

CORNELIUS D. MURANE,
j

District Judge.
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Service of the foregoing order is hereby admitted,

this 9th day of October, 1913. Also assignment of

errors, petition for allowance of appeal, order allow-

ing appeal, and undertaking.

GEORGE B. GRIGSBY,
Attorney for Defendant John Tyberg, alias Edwin

Johanson.

B. S. RODEY,
U. S. Attom'ey,

For Defendant John Sundback, as Clerk of said

Court. [51]

[Endorsed] : No. 2425. In the District Court,

District of Alaska, Second Division. Pioneer Min-

ing Company, a Corporation, Plaintiff, vs. Johan

Tyberg et al., Defendants. Order Enlarging Time

to December , 1913. Eiled in the Office of the

Clerk of the District Court of Alaska, iSecond Divi-

sion, at Nome. Oct. 9, 1913. John Sundback, Clerk.

By J. A. B., Deputy. [52]
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[Endorsed]: No. 2336. United States Circuit

Court of Appeals for the Ninth Circuit. Pioneer

Mining Company, a Corporation, Appellant, vs.

Johan Tyberg, alias Edwin Johanson, and John

Sundback, as Clerk of the District Court for the Dis-

trict of Alaska, Second Division, Appellees. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Alaska, Sec-

ond Division.

Eeceived October 27, 1913.

F. D. MONCKTON,
Clerk.

Filed November 5, 1913.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

I ,
Deputy Clerk.



No. 2338.

IN THE

llmteii ^tateB ffltrrmt (Hmvt of App^ab

FOR THE NINTH CIRCUIT

PIONEER MINING COMPANY, a

corporation,

Appellant,

vs.

JOHAN TYBERG, alias EDWIN JO-

HANSON, and JOHN SUNDBACK,
as Clerk of the District Court for the

District of Alaska, Second Division,

Appellees.

BRIEF OF APPELLANT.

This is an action in equity instituted by the appel-

lant as the owner of stolen properly—namely, gold

dust, nuggets and amalgam, to have declared and en-

forced a trust in the proceeds of such gold dust, nug-

gets and amalgam, converted by the appellee, Johan

Tyberg, the alleged thief, into cash in the sum of

$5,345.02, and a draft drawn by the Union Savings

and Trust Company on the First National Bank of

Portland, Oregon, payable to said Tyberg under the

alias Edwin Johanson, which cash and draft upon the



arrest of the appellee, Tyberg, was deposited with

appellee, John Sundback, Clerk of the United States

District Court of Alaska, Second Division, who
caused the said draft to be converted into its face

value, $9,000.00 in money, and holds the full amount

of $14,345.02 subject to the order of the said Court.

The original bill was filed on the 28th day of Octo-

ber, 1912 (Tr., 3-7). Thereafter the Court sustained

a demurrer (Tr., 12-13) thereto, to which its written

opinion relates (Tr., 12-24), and an amended com-

plaint being filed (Tr., 25) a demurrer thereto on the

ground that it did not state facts sufficient (Tr., 31)

was sustained (Tr., 33), the Court entering a judg-

ment of dismissal of the bill (Tr., 33-4) without opin-

ion, on August 18, 1913, and also on said day made

an order denying the prayer for an injunction pendente

lite and ordered that the preliminary restraining order

theretofore made be dissolved. From said judgment

and orders of the Court the appeal is prosecuted and

appellant assigns the following errors, to wit:

SPECIFICATIONS OF ERROR.

1. The Court erred in sustaining the demurrer of

the defendant, Johan Tyberg, to the original com-

plaint in said action.

2. The Court erred in sustaining the demurrer to

the amended complaint in said action.

3. The Court erred in granting defendant's mo-

tion dismissing plaintiff's complaint.



4- The Court erred in entering judgment dismiss-

ing plaintiff's complaint.

5. The Court erred in denying plaintiff's motion

for an injunction pendente lite.

6. The Court erred in discharging the order to

show cause why an injunction pendente lite should

not be made.

7. The Court erred in discharging the restraining

order granted in said order to show cause why an

injunction should not be granted.

ARGUMENT.

The main question to be presented for the consid-

eration of this Court was the error of the Court below

in sustaining the general demurrer to the amended

bill and in dismissing the same. All other errors

must stand or fall upon what this Court holds relative

thereto.

We will therefore proceed to examine the allega-

tions of the bill as to their sufficiency to state a cause

of action in equity.

It appears therefrom briefly that Tyberg was in

the employ of the plaintiff in July, 1910, as foreman

of the night shift—on the Winter Fraction Placer

Claim in Nome, Alaska, belonging to plaintiff, and

had the custody and care as the foreman and employee

of the plaintiff of sluice boxes and gold-dust, nuggets

and amalgam contained therein belonging to the plain-



tiff, it being his duty to protect and safeguard the

same and not to remove the sluice boxes or permit

their contents to be removed. That while so employed

Tyberg wrongfully and unlawfully took and carried

away from the said sluice boxes, gold dust, nuggets

and amalgam of the value of fifteen thousand dollars,

concealed the same and converted it to his own use;

and in September of the same year, after retorting the

amalgam, took it to the United States assay office in

Seattle, State of Washington, and received a certifi-

cate representing its value in $14,345.02. That dur-

ing said month Tyberg, alias Edwin Johanson, sold

said certificate to the Union Savings & Trust Com-

pany at Seattle, receiving therefor $5,345.02 in cash

and a draft on the First National Bank of Portland,

Oregon, payable to Edwin Johanson or order, in

$9,000.

That during the same month Tyberg was arrested

by a deputy United States Marshal in Seattle for lar-

ceny in stealing the gold dust, amalgam and nuggets

from the plaintiff, and the money and draft aforesaid

being in his possession, were seized as the proceeds

of the stolen property, and were transmitted to John

Sundback, the Clerk of the United States District

Court of Alaska, Second Division, who had the draft

cashed and held the proceeds for and on account of

the case of United States vs. Tyberg, then adjudicated.

That Tyberg is insolvent and not an inhabitant of

Alaska; and that the only interest Sundback has is to

hold the same for the benefit of the true owner sub-



ject to the orders of the Court. That Tyberg has de-

manded by oral motion to the Court that the said

moneys be returned to him and unless he is restrained,

will demand and claim the return to him of the pro-

ceeds of the said stolen gold dust, nuggets and amal-

gam held by Sundback.

That by reason of the foregoing, a constructive trust

has attached to the said proceeds of the stolen gold

dust, nuggets and amalgam and a lien should be de-

clared on said proceeds in favor of the Pioneer Mi-

ning Company, and Tyberg should account to plaintiff

in the sum of $14,345.02.

That the acts and threatened acts of Tyberg are in

violation of plaintiff's rights and if the said moneys

are paid to Tyberg, plaintiff will suffer irreparable

loss and injury and any judgment rendered in favor of

plaintiff would be ineffectual.

The prayer asks judgment for $14,345.02, that

plaintiff be adjudged to have a specific lien on the

proceeds of said stolen property in Sundback's hands

to that extent less the Clerk's fees, and that the same

be declared a trust fund. That pending the deter-

mination of the suit the said proceeds be placed in

the registry of the Court and that in the meanwhile

the defendant Tyberg, his attorneys, etc., be restrained

from demanding or receiving the same.



These allegations state a cause of action in equity

in that they show the existence of certain personal

property belonging to the appellant; the fact that this

property was in the care and custody of the defendant

Tyberg under a trust to preserve and protect the same,

its theft by Tyberg; its conversion of the same into

other property traced directly into certain moneys

and drafts found in his possession; his arrest for the

theft; the taking of the property from him by the

United States Marshal and the deposit of the same

with the Clerk of the Court in the case of United

States vs. Tyberg, being the criminal action instituted

against him for the larceny; the adjudication of the

said criminal action, the insolvency of Tyberg, the

fact that Tyberg had made an oral motion to the

Court to have the property turned over to him and

that if the Court did not restrain him from receiving

and the clerk from giving the property on deposit

with him to Tyberg, Tyberg would regain possession

of the property on deposit with the Clerk of the Court

and we would be deprived of our property and any

judgment rendered in the action would be ineffectual.

In maintaining the jurisdiction of the Court sitting

in equity over the case presented by bill and that the

same stated a cause of action, we contend:

Where property is obtained from another by fraud,

either through the crime of larceny, or other more

complex manner of theft, equity recognizes the owner-

ship to be in him from whom it has been so fraudu-



lently obtained, and a court of equity will impress

a trust upon the proceeds of such stolen property and

the same may be reclaimed by the owner wherever

they may be found in the hands of either a voluntary

assignee, a depository, or in the possession of any one

holding in bad faith.

In this case the holding of the Clerk must be treated

as that of a depository for the true owner.

"A constructive trust arises wherever another's

property has been wrongfully appropriated and

converted into a different form. If one person

having money or any kind of property belonging

to another in his hands, wrongfully uses it for the

purchase of lands, taking the title in his own name,

. . . or if an agent or a bailee wrongfully dis-

poses of his principal's securities and with the pro-

ceeds thereof purchases other securities in his own
name,

—

in these and all similar cases equity im-

presses a constructive trust upon the new form or

species of property not only while it is in the hands

of the original wrong-doer, but as long as it can be

followed and identified in whosoever hands it may
come except into those of a bona fide purchaser for

value and without notice; and the Court will en-

force the constructive trust for the benefit of the

beneficial owner or original cestui que trust who
has been thus defrauded. . . . Wherever one

person has wrongfully taken the property of an-

other and converted it into a new form, . . .

the trust arises and follows the proceeds."

Pomeroy's Eq. Jur., Sec. 1051, Vol. 3.

"Whenever the legal title to property, real or

personal, has been obtained through actual fraud
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concealments ... or through any

other similar means, or under any other similar

circumstances which render it unconscientious for

the holder of the legal title to retain and enjoy the

beneficial interests, equity^ impresses a constructive

trust upon the property thus acquired in favor of

the one who is truly and equitably entitled to the

same, although he may never perhaps have any
legal estate therein; and a court of equity has juris-

diction to reach the property either in the hands

of the original ivrongdoer or in the hands of any
subsequent holder until the purchaser of it in good
faith and without notice acquires a higher right,

and takes the property relieved from the trust. The
forms and varieties of these trusts which are termed
ex malefacio or ex delicto, are practically without
limit. . . ."

/</., Sec. 1053.

U. S. vs. Carter, 172 Fed., i.

U. S. vs. Carter, 217 U. S., 49 (54 L. Ed., 769).

Under the facts disclosed by the bill, appellant had

no remedy by motion or petition to the Court under

the provisions of Sections 2374-8 of Chapter Thirty

of the Code of Criminal Procedure, Compiled Laws
of Alaska. An examination of Chapter Thirt>^ (which

is entitled "of the disposal of property stolen or em-

bezzled") will disclose that it refers entirely to the ac-

tual property stolen, in specie, and that no provision is

made for the return of the proceeds of the property

in any such proceeding, even if as we believe, this bill

might be treated as in the nature of such motion or

petition.



The same reasoning would certainly apply against

an action in replevin. And in view of the fact that

we allege the insolvency of Tyberg, any other legal

remedy would be fruitless and therefore inadequate.

Newton vs. Porter, 69 N. Y., 133;

Aetna Indemnity Co. vs. Malone et al., 131

N. W., 200.

And in any event the legal remedy, if such there

was, would not be exclusive.

See

Chavez vs. Meyer (N. M.), 85 Pac, 233; 6

L. R. A. (N. S. 793 and note),

where suit was brought to impress a trust upon certain

mortgage securities alleged to have been taken in ex-

change for moneys belonging to the plaintiff; the

point was made that the suit could not be maintained

because there was an adequate remedy at law. The

Court said:

"The character of the action is one peculiarly

of equity cognizance as a part of the original chan-

cery jurisdiction. The remedy by attachment or

garnishment or both is not a common law one, but

rests upon statute. // is well settled that the fact

that the statute may have given an additional rem-
edy does not oust the courts of pre-existing inherent

equity jurisdiction affording the same result in the

absence of words in the statute prohibitive of con-

current jurisdiction."
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Citing

Pomeroy on Eq. Jur., Sec. 276.

See also,

Borchert vs. Borchert, 113 N. W. (Wis.), 35,

where the Supreme Court of Wisconsin said:

"The point is made that the pleader intended to

state a cause of action to establish a constructive

trust and for an accounting, and that the facts

alleged are not sufficient, in that it appears that

the subject of the trust no longer exists, therefore

only a personal action will lie. There are three

answers to that proposition. One . . . Two:
An action lies to establish a constructive trust and
to recover the subject thereof where the property
wrongfully obtained in specie or in its converted

form still remains in the possession of the wrong-
doer; Three: In case of a constructive trust, an
action lies in equity for its establishment and for an
accounting even though the property wrongfully
obtained is personal and in specie or in some new
form in which it can be definitely traced, is within
the reach of a plain remedy at law, where it is

necessary in order to obtain complete justice for
equity jurisdiction to deal with the situation."

In its opinion rendered upon the demurrer to the

original complaint the Court distinguished the case

of Aetna Indemnity Co. vs. Malone et al., supra, from

the case at bar by the fact that the thieves had been

convicted and that the controversy was between other

parties. The thieves were made defendants in the
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suit, and whether or not they were convicted would

be immaterial. So far as the complaint, either orig-

inal or amended, is concerned in this case, nothing is

shown as to whether or not Tyberg was convicted or

acquitted. Both complaints are silent on that point

and the fact one way or the other is not relevant upon

the question of whether a constructive trust was shown

under the allegations of the bill or whether such a

bill may be maintained.

The English rule is stated by Lord Ellinborough

as follows:

"The law requires that before the party injured

by any felonious act can seek civil redress for it,

the matter should be disposed of before the proper
criminal tribunal in order that the justice of the

country may be first satisfied in respect to the pub-
lic ofifense and after a verdict either of acquittal or

conviction a civil action may be maintained."

Cooley on Torts, 3d Ed., Vol. i, p. 151.

Says the Supreme Court of Florida in the case of

Williams vs. Dickenson, 9 Southern, pp. 847-9:

"In this country the doctrine of the suspension of

the civil remedy in cases of felony has been repudi-

ated by the great weight of the American authori-

ties. Under the system of laws prevailing in the

United States the reasons for this rule are entirely

absent. Here w^e have a public officer whose duty

it is to prosecute all offenders against the state

without reliance upon the injured individual, and
here we have no forfeiture of the felon's goods.

The civil and the criminal prosecution may there-
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fore go on pari passu or the one may precede or

succeed the other; or, if the criminal prosecution is

never commenced at all, the failure to seek public

justice is no bar to the private remedy. Neither
is an acquittal or a conviction upon the criminal

charge any bar to the civil action/'

Citing

Pettingill vs. Rideout, 6 N. H., 454;

Blassingame vs. Glaves, 6 B. Mon., 38;

Railroad Corp. vs. Davis, i Gray, 83

;

Howk vs. Minnick, 19 Ohio St., 462;

Newell vs. Cowan, 30 Miss., 492.

If then the offense against the dignity of the State

need not first be disposed of, how can it be said that

the question of either acquittal or conviction is per-

tinent in this case?

It must be borne in mind that we are not here

dealing with the sufficiency of proof upon bill, answer

and testimony to create a trust, but simply to deter-

mine whether or not the allegations of the bill as

admitted by the demurrer, are sufficiently clear to set

up a constructive trust in favor of the plaintiff in the

proceeds of the stolen property, on deposit with the

Clerk. And among the allegations necessarily ad-

mitted by the demurrer are those of the larceny by

Tyberg of the gold dust, nuggets and amalgam and

that the moneys in the Clerk's hands are the proceeds

thereof, and that they belong to the appellant.

It would certainly seem that the essential facts are
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sufficiently alleged to sustain a bill to establish a

constructive trust in favor of the appellant, and if

they can be sustained by proof will entitle it to the

relief it seeks.

This would appear from the following cases, viz:

Chavez vs. Meyer, supra;

U. S. vs. Carter, 172 Fed., i ; Id., 217 U. S., 54,

L. Ed., 769;

Newton vs. Porter, 5 Lans., 416;

Newton vs. Porter, 69 N. Y,, 133 ;

Lightfoot vs. Davis, 198 N. Y., 26; 29 L. R. A.

(N. S.), 119;

Aetna, etc. Co. vs. Malone, 131 N. W., 200;

Jaafe vs. Weld, 139 N. Y. S., iioi;

Borchert vs. Borchert, supra;

Bishop vs. Howe, iiy N. Y. S., 976;

American Sugar Ref. Co. vs. Fancher, 145

N. Y., 552; 27 L. R. A., 757;

Holmes vs. Gilman, 20 L. R. A., 566;

Bosworth vs. Allen, 55 L. R. A., 751;

Nebraska Nat'I Bk. vs. Johnson, 71 N. W., 295.

The amended bill shows a trust relation between the

plaintiff and defendant in that it appears that Tyberg

had "the care and custody of said sluice boxes, gold

dust, nuggets and amalgam therein," and it is further

alleged that it was his duty "to protect and safeguard

the same," and not to remove or permit to be removed

therefrom the valuable contents of the sluice boxes.
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The main reason given by the Court below in decid-

ing against the original complaint was that no fidu-

ciary relation was shown. In the amended com-

plaint, however, this omission was supplied. But if

the allegations of the bill were not sufficient to show

any fiduciary relation to exist, they would still be

sufficient to establish a constructive trust.

Nebraska National Bank vs. Johnson, supra;

Lightfoot vs. Davis, supra;

National Mahaiive Bank vs. Barry, 125 Mass.,

20;

Newton vs. Porter, supra.

In the case of Nebraska National Bank vs. Johnson,

a man employed as the janitor of the bank and to

watch over and guard to the best of his ability the

property of the bank so far as such duties would

allow, managed to appropriate from time to time

moneys aggregating $5000 from the bank's moneys

and purchased real property with the same. The ac-

tion was brought to declare a trust in favor of the

bank on the property purchased. The argument was

made that equity did not have jurisdiction because no

fiduciary relationship was shown to exist. Upon this

point the Court say: (We quote at some length.)

"The other questions discussed are (i) whether

the relation of the parties towards each other was

a fiduciary one, in the sense in which that term is

understood and employed by courts of equity; (2)

whether, assuming, as claimed that the evidence
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fails to establish any such relation of trust and
confidence, will equity interfere for the purpose of

declaring in favor of the injured party a trust with

respect to property purchased by a thief with the

fruits of his larceny?

"It has been held that no trust results in favor

of the owner with respect to the proceeds of prop-

erty stolen by a mere servant, and that the master

is in such case restricted in his remedy to an action

for damage, and to a prosecution of the thief in a

court of criminal jurisdiction. A review of the

cases tending to support that view will not be at-

tempted in this connection. It is sufficient that the

doctrine therein assailed is in our judgment inde-

fensible on authority, and opposed to the enlight-

ened policy of modern equity jurisprudence. The
doctrine of constructive trusts as developed by
courts of equity, was intended primarily as a rem-
edy for fraud in cases where the established rules

had proved wholly inadequate; and larceny under
the circumstances herewith disclosed, is none the

less a fraud upon the owner of the property stolen,

because committed by a servant instead of one who
is, in the technical sense of the term, a trustee."

And referring to i Beach. Mod. Eq. Jur., Sec. 226,

the Court further says:

"Speaking on that subject, it is said in a recent

valuable work, that 'the subject of constructive

trusts is intimately connected with that of frauds.

Indeed the basis of all such trusts is fraud, either

actual or presumed. Rightly understood a con-

structive trust is only a mode by which courts of

equity work out equity, and prevent or circumvent
fraud and over-reaching.'

"
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The opinion of the Court in the very late case

(1911) of

Aetna Indemnity Co. vs. Malone, supra,

reaffirms this principle, citing the foregoing case.

This was a suit to enjoin the Chief of Police and

a police officer from transferring money taken by

them from burglars who had stolen it from a bank,

on the ground that the plaintiflf had indemnified the

bank against burglary, had paid the indemnity and

had succeeded to the rights of the bank.

The police officers and burglars were made defend-

ants and judgment for full amount stolen was prayed

for and obtained.

The Court said:

"The main purpose of the litigation as shown
by the petition was to trace the stolen fund through

the burglars into the hands of the police officers

and restore it to the owner. It is alleged that the

burglars are insolvent (as here). The recovery of

a judgment against them was consequently a secon-

dary matter. They had in their possession only a

portion of the amount stolen when searched, and as

to that plaintiff was seeking redress by enjoining

the policemen from transferring it to others, and
by establishing a constructive trust.

"In the petition there was no attempt to describe

the particular denominations of the money taken

from the bank or found in the hands of the burg-
lars or the police officers. There had been oppor-
tunity to change the currency into different items.

Defendants were no less accountable because their

possession grew out of a felony. Confidential rela-
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tions are not essential to the jurisdiction of a court

of equity to declare and enforce a trust with re-

spect to stolen property. It may be traced through
the thief into a different form of property and re-

stored to the beneficial owner. In contriving

means to cheat an owner out of his property a thief

should not be permitted to outstrip the courts in

discovering a remedy to restore it when found."

The case of Newton vs. Porter, 5 Lans. (N. Y.),

416, was an equitable suit to compel an accounting

of the proceeds of certain stolen bonds acquired by

the defendants with notice of the plaintiff's rights and

in which the Court subjected the securities in which

they invested the money to a charge in favor of the

owner of the stolen bonds.

In reversing the decision of the lower Court dis-

missing the complaint, it was said:

''No exception is made in favor of a person who
occupies no fiduciary relation to another and the

elementary books generally do not notice any ex-

ception from the rule where the money or prop-

erty has been obtained by means of a felony. It

would certainly be an anomaly in the history of

legal proceedings and a grave reflection upon the

administration of justice, if a felon could invest

the fruits of his crime or dispose of them in such

a manner as to place them beyond the reach of the

law."

"The Court should not refuse to allow a party

to recover the avails of property stolen from him
on any technical grounds when the merits of the

case clearly require that he should recover and the

Court should jump all the technicalities and be as

astute in discovering a remedy for upholding the
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rights of such a party as the thief is in contriving

ways and means to cheat him out of his property

and the avails of it by changing the same from one
kind to another, and placing it in the hands of third

persons."

The Court of Appeals in upholding this decision

emphatically says:

"It is insisted by counsel for the defendants that

the doctrine which subjects property acquired by

the fraudulent misuse of trust moneys by a trustee

to the influence of the trust, and converts it into

trust property, and the wrongdoer into a trustee at

the election of the beneficiary, has no application to

a case where money or property acquired by felony

has been converted into other property. There is,

it is said, in such cases, no trust relations between

the owner of the stolen property and the thief, and

the law will not imply one for the purpose of sub-

jecting the avails of the stolen property to the

claim of the owner. // would seem to be an

anomaly in the law, if the owner has been deprived

of his property by a larceny should be less favor-

ably situated in a court of equity, in respect to his

remedy to recover it, or the property into which
it has been converted, than one, who by an abuse

of trust, has been injured by the wrongful act of a

trustee to whom the possesion of the trust property

has been confided. The law in such a case will raise

a trust in invitum out of the transaction for the very

purpose of subjecting the substituted property to

the purposes of indemnity and recompense."

Newton vs. Porter, 69 N. Y., 133.

In the case of American Refinery Co. vs. Faneher,

supra, the principle of Newton vs. Porter, is affirmed
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by the New York Court of Appeals where it says

(citing the latter case)

:

"The jurisdiction of a court of equity to follow

the proceeds of property taken from the true owner
by felony . . . and converted into property of

another description and to permit the true owner
to take the property in its altered state as his own
. . . so long as the rights of bona fide purchas-

ers do not intervene, has been frequently exerted

and is a jurisdiction founded upon the plainest

principles of reason and justice."

And says further:

"In the cases of stolen property or of misapplica-

tion by a trustee or agent of the funds of the prin-

cipal or cestui que trust, the title of the real owner
of the property has been in most cases lost, with-

out his consent, and the Court by a species of
equitable substitution repairs as far as practicable,

the wrong and prevents the wrongdoer from profit-

ing by his fraud."

In the still later case of

Lightfoot vs. Davis, supra,

the same Court reiterates, in a well considered opin-

ion, the principle that equity has jurisdiction of a suit

to reach the proceeds of property which a thief has

turned into cash, declaring that he holds them in

trust for the true owner, saying:

"The method by which equity proceeds in all

these cases is to turn the wrongdoer into a trustee."
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and says that cases of that character

"are to be distinguished from that large class, often

that of principal and agent, in which it is held that

an accounting in equity will not lie, and that the

accounting must be had in an action at law. In

such cases there exists merely a debt from one

party to another, while in those of the former class,

the property or fund itself belonging to the claim-

ant, he is entitled to follow the proceeds as long as

he may be able to identify them, or failing that, to

recover not only the amount of the fund but also

any profit acquired by its wrongful appropriation."

The allegations of the amended bill deemed ad-

mitted by the demurrer, bring this case within the

rule of the foregoing authorities. Certainly they are

sufficient to show for the purposes of the demurrer

that the stolen property was converted into the funds

in the possession of the Clerk. And the only limita-

tion to the rule laid down in the text-books and deci-

sions that equity will impress a trust upon property

wrongfully appropriated wherever it may be found

so long as it may be identified in its original or any

new form into which it has been converted by the

wrongdoer, is where it has passed into the hands of a

bona fide purchaser for value and without notice.

Take the bill as a whole, and under the principles

discussed in the cases cited, how can there be any doubt

as to the allegations being adequate to bring the case

within the beneficial and far-reaching doctrine of con-

structive trusts by which a court of equity both pre-
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vents and punishes fraud by taking from the wrong-

doer the fruits of his wrongdoing and where, as here,

his insolvency is admitted, leaving no adequate remedy

at law? At least they are sufficient to entitle plaintiff

to its day in court and to preserve the res pending

such day.

If the bill states a cause of action in equity, then the

appellant was entitled to further invoke the equitable

powers of the Court to preserve the property in statu

quo pending a determination of the questions involved

and its restraining order pendente lite was an order

rightfully made and should have been allowed to

stand. The right to the injunctional order was neces-

sarily dependent upon the right to maintain the ac-

tion. If the Court was correct in its ruling on the

demurrer, the injunctional order falls as of course.

If the Court was, as we believe and assert, entirely

wrong in its conclusions, its decision should be re-

versed and the injunctional order re-instated pendente

lite.

O. D. COCHRAN,
G. J. LOMEN,
Attorneys for Appellant.

METSON, DREW, MACKENZIE
and E. H. RYAN,

of Counsel.
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BRIEF OF APPELLEE JOHAN TIBERG

ON MOTIONS

The appellee, Jolian Tiberg, has pending six

motions which have been continued by the court, as

well as noticed by the appellee, for hearing on

the date fixed by the court for regular hearing

on this appeal. For convenience, we present the



argument on each one of these motions under the

same cover as the brief on the merits. In doing

so, we specifically reserve all rights under these

motions and do not waive the motions or any of

them.

I.

MOTION TO DISMISS APPEAL.

The first motion is a motion to dismiss the appeal

and has three subdivisions; (a) that no appeal

in this case lies except to the Supreme Court of the

United States, and this court is without jurisdic-

tion in the premises; (b) that the transcript in

this case is not properly certified; (c) that the

record before the court shows an attempt to re-

view an order and the evidence used at the hear-

ing in the lower court is not included in the record

brought to this court. We argue each of these

subdivisions separately.

(a) The appeal in this case should ha>ve been to

the Suprejne Court of the United States.

This court held in Shields v. Mongollon Explor-

ation Co., 70 C. C. A. 123, that Alaskan appeals

are governed by the civil code for Alaska, saying:

''But the appellate jurisdiction of this court

over appeals and writs of error from the Dis-

2



trict Courts of Alaska is not ruled by the act

of April 7, 1874, but by Chapter 51 of the

act of June 6, 1900, providing a civil code

for Alaska (31 Stat. 414)."

Of course at the present time, the appellate juris-

diction is ruled by the act of March 4, 1911, 36

Stat. L. Sees. 1134 and 1158. These sections are

given as Sections 1336 and 1337 of the "Com-

piled Laws of the Territory of Alaska." So far as

applicable, these sections read:

"Section 1336. Appeals and writs of error

may be taken and prosecuted from final judg-

ments and decrees of the District Court for

the District of Alaska or for any division there-

of, direct to the Supreme Court of the United

States, in the following cases: * * * in

all cases which involve the construction or ap-

plication of the Constitution of the United

States, * * *.

"Section 1337. In all cases otlier than those

in which a writ of error or appeal will lie

direct to the Supreme Court of the United

States as provided in Section thirteen hundred

and thirty-six, * * * writs of error and

appeals shall be from the District Court for

Alaska or from any division thereof, to the

Circuit Court of Appeals for the Ninth Cir-

cuit * * *."



any possible argument it could be applicable, reads

:

"That appeals or writs of error may be

taken from the District Courts or from the

existing Circuit Courts direct to the Supreme

Court in the following cases: * * * (4)

in any case that involves the construction or ap-

IDlication of the Constitution of the United

States. * * *."

The general intention of the act of March 3, 1891,

was to distribute the appellate jurisdiction and to

permit an appeal to only one court. In Bobinson

V. Caldwell 165 U. S. 359, 41 L. Ed. 745, the

court said:

"It was not the purpose of the judiciary

act of 1891 to give a party who was defeated

in the Circuit Court of the United States the

right to have the case finally determined upon

its merits both in this court and in the Circuit

Court of Appeals."

See also. Carter v. Roberts, 117 U. S. 496, 44

L. Ed. 861

;

Huguley Mfg. Co. v. Galeton Cotton Mills,

184 U. S. 290, 46 L. Ed. 546;

C. H. & B. B. Co. V. Tliiebaud, 111 U. S. 615,

44 L. Ed. 911;

Loeb V. Trustees of Columbia Toivnship, 179

U. S. 472, 45 L. Ed. 280.



Where a ease is controlled by the construction

or application of the Constitution, an appeal lies

direct to the Supreme Court. In C. H. &D. R. Co.

V. Thiehaud, 177 U. S. 615, 44 L. Ed. 911, the court

said

:

''In Carter v. Rolerts, 111 U. S. 496, it was

held that when cases arise which are controlled

by the construction or application of the Con-

stitution of the United States, a direct appeal

lies to this court."

It is settled law that an appeal lies to the Su-

preme Court even though the constitutional question

involved is not the sole question on the appeal.

Hastings v. Ames, 15 C. C. A. 628.

Where the record shows that the case really

and substantially involves the application or con-

struction of the Constitution, the jurisdiction of

the United States Supreme Court is exclusive. In

American Sugar Refining Co. v. Neto Orleans, 181

U. S. 277, 45 L. Ed. 859, the court said:

"As, however, a case so arises where it ap-

pears on the record, from plaintiff's own state-

ment, in legal and logical form, such as is re-

quired b}^ good pleading, that the suit is one

which does really and substantially involve a

dispute or controversy as to a right which

depends on the construction or aj)plication of

the Constitution or some law or treaty of the

7



United States, {Little York Gold Washing &
Water Co. v. Keyes, 96 U. S. 199, 24 L. Ed.

656; Blachhurn v. Portland Gold Min. Co., 175

U. S. 571, 44 L. Ed. 276, 20 Sup. Ct. Rep. 222;

Western U. Teleg. Co. v. Ann Arbor R. Co., 178

U. S. 239, 44 L. Ed. 1052, 20 Sup. Ct. Rep. 867),

and as those cases fall strictly within the terms

of Section 5, the appellate jurisdiction of this

court in respect to them is exclusive."

In Union & Planter's Bank v. Memphis, 189 U.

S. 71, 47 L. Ed. 712, the court said:

'* Diversity of citizenship did not exist, and

the jurisdiction of the Circuit Court rested

solely on the ground that the cause of action

arose imder the Constitution of the United

States. The appeal lay directly to this court

under Sec. 5 of the judiciary act of March 3,

1891 (26 Stat, at L. 826, chap. 517, U. S. Comp.

Stat. 1901, p. 547, and not to the circuit court

of appeals, American Sugar Bef. Co. v. New
Orleans, 181 U. S. 277, 45 L. Ed. 859, 21 Sup.

Ct. Rep. 646. Nevertheless, an appeal having

been prosecuted to the latter court, and having

there gone to decree, an appeal was allowed to

this court because the judgment was not made

final in that court by Sec. 6 of the act. But be-

cause the case being here, and the jurisdiction of

the circuit court having depended on the sole

ground that it arose under the Constitution, we

8



are constrained to reverse the decree of the cir-

cuit court of appeals, not on the merits, but

by reason of the want of jurisdiction in that

court. If this were not so, the right to two

appeals would exist in every similar case, not-

withstanding, as we have repeatedly held, that

such w^as not the intention of the act." (Citing

cases).

See also Filhiol v. Maurice, 185 U. S. 108, 46

L. Ed. 827.

The record in this case does show, within the

language of the American Sugar Refining Co. case,

supra, that the appellant's complaint reall}^ and

substantially raises a question concerning the ap-

plication and construction of the Constitution of

the United States; that this question, while not

the only one in the case, is controlling and the

judge of the District Court based his opinion largely

on that question. This case is not within the line

of decisions in which it has been held that where

the jurisdiction of the lower court depended entirely

on a diversity of citizenship, and there was also

involved a question of the construction or applica-

tion of the Constitution, an appeal would lie to this

court. The case is within the ruling of the Union

<jc Planters Bank case, supra, in which the Supreme

Court reversed the case and ordered its dismissal

by the Circuit Court of Appeals for the reason

that the Circuit Court of Appeals had no juris-

diction.



(b) The transcript in this case is not properly

certified.

The certificate (R. 50) reads:

*^I, John Simdback, Clerk of the District

Court of Alaska, Second Division, do hereby

certify that the foregoing typewi'itten pages,

from 1 to 46, both inclusive, are a true and exact

transcript of the Smnmons, Complaint, Motion

for Injunction Pendente Lite, Affidavit in sup-

port of Motion, Order to Show Cause and

Temporary Restraining Order, Demurrer, Court

Minutes of June 28, 1913 (Sustaining Demur-

rer, etc.), Opinion, Amended Complaint, De-

murrer to Amended Complaint, Court Minutes

of August 9, 1913 (Sustaining Demurrer, etc.),

Judgment, Court Minutes of August 18, 1913

(Denying Injunction Pendente Lite, etc.). Bill

of Exceptions, Assigmnent of Errors, Peti-

tion for Allowance of Appeal, Order Allowing

Appeal and Fixing Amount of Bond, Undertak-

ing on Appeal, and Praecipe for Transcript on

Appeal, in the case of Pioneer Mining Com-

pany, a Corporation, Plaintiff, vs. Johan Tiberg

et al.. Defendants, No. 2425—Civil, this Court,

and of the whole thereof, as appears from the

records and files in my office at Nome, Alaska."

Under that certificate, the transcript is nothing

more nor less than a bundle of certified copies of

papers appearing among the files in the office of the

10



Clerk of the District Court. Sections 698, 750 and

997 R. S. and Rule 14 of this court, require an au-

thenticated transcript of the record, so far as

the same may be necessary on the hearing of

the appeal. Section 750 designates what shall con-

stitute the record in the District Court. Section

698 directs that upon an appeal, in addition to the

entire record as defined in Sec. 750, the transcript

must contain "copies of the proofs, and of such

entries and papers on file as may be necessary on

the hearing of the appeal." Sec. 997 makes the

filing of an authenticated transcript as required

by Sec. 698 a part of the procedure on appeal

necessary to give this court jurisdiction. Rule 14

of this court, in sub-divisions 1 and 3, provides:

"The clerk of the court to which any wiit

of error may be directed shall make a return of

the same by transmitting a true copy of the

record, opinion or opinions of the court, bill

of exceptions, assigmnent of errors, and all

proceedings in the case, under his hand and

the seal of the court. * * * No case will

be heard until a complete record, containing

in itself, and not by reference, all the papers,

exhibits, depositions, and other proceedings

which are necessary to the hearing in this court

shall be filed."

The complaint in this case attempts to state

a cause of action for an injunction (R. 3 to 6 and

25 to 30). At the time the action was commenced,

11



a temporary restraining order and order to show

cause was obtained which was based, as the order

recites, upon an affidavit (R. 10, 11). A hearing

was subsequently had upon this order to show cause,

at which time, according to the printed record,

there was produced on the hearing a further affi-

davit by Louis Stevenson and a deposition by Johan

Tiberg, after which the order to show cause was

submitted to the court on the record then before

it which necessarily included first, the affidavit filed

at the time the order to show cause was issued,

second, the affidavit of Louis Stevenson filed at the

hearing, and third, the deposition of Johan Tiberg

published at the hearing; and on the record as then

made up, the court denied the injunction pendente

lite and dissolved the restraining order (R. 35). In

addition to what the printed record shows, there was

served and filed prior to the hearing, and used

on such hearing, and considered by the court in

making the order appearing in the record on page

35, affidavits on behalf of the appellee by Johan

Tiberg and George Grigsby. (See affidavits of O.

L. Willett and Johan Tiberg in support of the mo-

tions). This appellee demurred to the amended com-

plaint, which demurrer was sustained and follow-

ing which the appellant having refused to plead

further, the final judgment of dismissal was entered.

(R. 31 to 34).

12



The appellant appealed, as shown by its petition

for the allowance of an appeal, "from said final

judgment and from the whole and every part there-

of, and from the said order refusing and denying

to plaintiff the said injunction pendente lite, and

from the said order discharging said order to

show cause, and from the said order discharging

the said restraining order." (R. 41). In its bill of

exceptions, it also excepted to the order dissolving

the restraining order and denying the injunction

pendente lite. (R. 37). In its assignment of errors,

it assigns inter alia ;^^ 5. The court erred in denying

plaintiff's motion for an injunction pendente lite.

6. The court erred in discharging the order to

show cause why an injunction pendente lite should

not be made. 7. The court erred in discharging the

restraining order granted in said order to show

cause why an injunction should not be granted."

(R. 39, 40). In other words, this appeal involves

four things. First, the ruling of the court discharg-

ing the order to show cause. Second, the ruling

of the court discharging the restraining order.

Third, the ruling of the court denying the injunc-

tion pendente lite. Fom^th, the final judgment

entered by the court. Three of these four questions,

that is 75 per cent of this appeal, cannot be passed

upon by this court without the proofs on which

the district judge made his rulings. Those proofs

are necessary to the hearing of this appeal. The

record itself, without the affidavits filed here on

13



behalf of appellee, shows that proofs were submit-

ted to the district judge and yet none of the proofs

is included in the transcript, and the certificate of

the clerk fails even to show that he has sent up

all of that which is strictly the record in the dis-

trict court as defined in Sec. 750.

The procedure and practice on appeals from

Alaskan courts are the same as from U. S. District

Courts. Sec. 1340 Compiled Laws of Alaska, 31

Stat. L. 415. Therefore the law, whatever it is,

requiring the filing of an authenticated transcript on

an appeal from the U. S. District Court to this

court by or before the return day applies here.

That law (Sections 997 and 698 R. S.) makes the

filing of an authenticated transcript a jurisdictional

prerequisite. Sec. 11 of the act of March 3, 1891,

26 Stat. L. 829, makes all of the provisions of

law in force at that time regulating the methods

and system of review through appeals or writs of

error to the Supreme Court of the United States

apply to the circuit courts of appeal, and there-

fore, the jurisdictional prerequisite as to filing an

authenticated transcript in this court is the same

as in the Supreme Court.

By Sec. 1012 R. S., appeals are made subject to

the same rules, regulations and restrictions as are

prescribed by law in cases of writs of error, which

makes Sec. 997 applicable here.

14



In Edmonson v. Bloomshire, 7 Wall. 306, 19 L.

Ed. 91, the Siipi*eme Court held that the filing of a

record as required by law is jurisdictional; and

in Idaho etc. Co. v. Bradhury, 132 U. S. 509, 33 L.

Ed. 433, the court said:

"In order to give this court jurisdiction of

an appeal or wi'it of error 'an authenticated

transcript of the record' of the court below must

doubtless be filed in this court at the return

term. '

'

In GrigsMj v. PurceJl, 96 U. S. 505, 25 L. Ed. 354,

referring to Sections 997 and 1012 R. S., the court

said

:

"Under this legislation it has long been

held that if the transcript was not filed and

the cause docketed during the term to which

it was made returnable, or some sufficient

excuse given for the delay, the writ of error or

appeal became inoperative, and the cause might,

on that account, be dismissed."

See also Carrol v. Dorsey, 20 How. 204, 15 L. Ed.

803; Hill v. Railroad Co. 129 [J. S. 170, 32 L. Ed.

651; Nashua & L. R. Corp. v. Boston & L. R. Corp.,

9 C, C. A., 468. A transcript not "properly au-

thenticated" is simply no transcript at all and

the filing of any such a transcript amoimts to no

more than if there had been no transcript filed.

An appeal becomes void and must be dismissed

where the record is not filed according to law.
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Castro V. U. S., 3 Wall. 46, 18 L. Ed. 163; The

Virginia v. West, 19 How. 182, 15 L. Ed. 594;

The Lucy v. U. S., 8 Wall. 307, 19 L. Ed. 394;

Mesa V. U. S., 2 Black 721, 17 L. Ed. 350; CaUlot

V. Deetken, 113 U. S. 215, 28 L. Ed. 983. In the

last cited case, the court said:

"It has been repeatedly decided by this

court that where no return has been made to

a writ of error by filing the transcript of the

record here, either before or during the term of

the court next succeeding the filing of the

writ in a circuit court, this court has acquired

no jurisdiction of the case, and the writ having

then expired, can acquire none under that

writ, and it must, therefore, be dismissed."

(citing cases).

The jurisdiction of the court over an appeal is

not complete until a proper transcript has been

filed. 4 Enc. L. & P. 205. The responsibility is

on the appellant to furnish a complete record

properly authenticated. 4 Enc. L. & P. 206. The

jurisdiction of the court must appear in the record.

In Re Smith, 94 U. S. 455, 24 L. Ed. 165, the

court said

:

"The facts upon which the jurisdiction of

the courts of the United States rests must,

in some form, ajopear in the record of all

suits prosecuted before them. To this rule

there ai'e no exceptions."
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This court gets jurisdiction on appeal only on

the filing of a "properly authenticated record,"

which under Sections 698, 750 and 997 R. S. must

contain and be shown by the certificate of the

clerk to contain the entire record in the lower

court as defined by Sec. 750 and so much of the

other proofs, entries and papers on file as may
be necessary on the hearing of the appeal. In the

absence of a prima facie showing in the clerk's

certificate that the transcript does comply with

these requisites, the record does not show juris-

diction.

If jurisdiction does not affirmatively appear on

the face of the record, the court must dismiss the

appeal. As was said in Parkei^ v. Ormshy, 141 U.

S. 81, 35 L. Ed. 654:

"In the exercise of its power, this court,

of its own motion, must deny the jurisdiction

of the courts of the United States, in all cases

coming before it, upon writ of error or appeal,

where such jurisdiction does not affirmatively

appear in the record on which it is called to

act."

The certificate of the clerk in this case does not

purport in any way to show whether or not the

transcript sent to this court contains the complete

or even any part of the record, of the lower court

as defined by Sec. 750. Neither court nor counsel

can say from the clerk's certificate or the record

17



now in this court either that this bundle of certi-

fied copies constitutes any part of the record below

or that there are not other parts of the record

of the lower court that have not been brought

to this court. The certificate is also silent as to

whether or not the transcript sent to this court con-

tains all, or any part of, the proofs, entries and

other papers as required by Sec. 698 R. S.. On
the contrary, the body of the transcript itself

shows that it does not contain all such instruments.

The clerk's certificate is also lacking in anything

to excuse his failure to include the entire record

or the entire proofs, entries and papers. In other

words, this record is not properly authenticated

and not being properly authenticated, it cannot be

considered by this court as a record. In the case

of Ray V. Law, 3 Cranch 179, 2 L. Ed. 404, a record

not properly authenticated was produced before

the court. Chief Justice Marshall said:

*'The act of Congress points out the mode

in which we are to exercise our appellate juris-

diction, and only authorizes an appeal or writ

of error on a final judgment or decree. * * *

We can do nothing without seeing the record,

and the papers offered cannot be considered

by us as a record."

This decision is applicable here because the statute

(26 Stat. L. 829) makes the method and S3^stem

of carrjdng cases to the Supreme Court applicable

to this court.
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In Meyer v. Mansur, 29 C. C. A. 465, the court

dismissed an appeal in which the certificate was

ahnost identical with the one in the present record.

In Cutting v. Tavares, 9 C. C. A. 401, the court

held that a certificate reading *'that the foregoing

papers, numbered from 1 to 200, inclusive, is a

true, full, and complete transcript of so much of

the said record, papers, exhibits and proceedings

in the said cause of as now appears

and is of file and of record in my office; said

transcript being true and correct copies of the

oiiginals of the several papers, proceedings, depo-

sitions, files and orders therein contained as they

are now of file and of record in my office" was

insufficient. That was a much stronger and more

complete certificate than the one in this case.

In Buhy v. Atkinson, 35 C. C. A. 458, a some-

what similar certificate was held insufficient.

In Campbell v. Reed, 2 Wall. 198, 17 L. Ed. 779,

Chief Justice Chase said:

"The record before us shows no certificate

that the papers contained in it are a true and

correct transcript of the proceedings in the cir-

cuit court; the appeal must, therefore, he dis-

missed."

To summarize. Sec. 997 R. S. in the Hght of

Sec. 1012 R. S. makes "an authenticated transcript

of the record" a jurisdictional prerequisite. Sec.
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750 R. S. specifies what shall constitute the record

in the district court. Sec. 698 R. S. makes it

mandatory that a transcript of the entire record as

defined in Sec. 750 shall be sent up on an appeal,

and in addition thereto, so much of the other

proofs, entries and papers as may be necessary on

the hearing of the appeal. There is no discre-

tion as to the sending up of the record. In this

case there is nothing to show that the entire record

has been sent to this court and the transcript

affirmatively shows that all of the proofs, entries

and papers necessary on the hearing have not been

transmitted. Moreover, the certificate of the clerk

fails to show that an}^ of the papers included in

the transcript were ever called to the attention of

the judge or used by him in anj way. They are

in no way identified with the action of the trial

court. The transcript here is simply a bundle of

certified copies and the appeal should be dismissed.

(c) The record shows that the appellcmt seeks to

review an order discharging the order to show cause

y

dissolving the restraining order and denying a

temporary injunction without bringing to this court

any part of the evidence on which the District

Judge based his order.

Sub-division 3 of rule 14 of this court requires

a complete record so far as necessary to a hearing

here. Insofar as three out of the four questions

sought to be reviewed are concerned, there is not
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only no *' complete record" in this court, but there

is absolutely no record at all. The record in this

case as now made up, impeaches the good faith

of the solicitors who are responsible for the con-

dition of the record as sent here. The record

shows that this suit was brought to prevent the

paying over to the appellee, Johan Tiberg, of

certain money in the possession of the clerk of the

District Court, which money was taken from the

said Tiberg at the time of his arrest on a criminal

charge and to be held for use as evidence in the

case. The District Judge not only denied, on

evidence submitted to him, a temporary injunction,

but he also sustained a demurrer to the complaint.

Without such an injunction kept in force, the

clerk of the lower court would be required to

pay over to Tiberg the money that was taken from

him. The appellant evidently, from the record,

merely wants a review of the order of the lower

court sustaining the demurrer, but it seeks by a

pretended appeal from the orders respecting the

order to show cause, restraining order and tempo-

rary injunction, to maintain the status quo. The

only way that they could maintain the status quo

was by appealing from the orders respecting the

order to show cause, restraining order and tem-

porary injimction and thereon get a supersedeas,

the effect of which is to continue a temporary

restraining order in force. At the same time,

the appellant, in order to have any opportunity of

21



winning in this court, was under the necessity of

preventing this court from getting before it as a

part of the record the fact that Tiberg had been

tried on the criminal charge in connection with

which the money in question was forcibly removed

from his person by the officers at the time of his

arrest, and that on such trial he had been acquitted

and discharged. Had the appellant brought to this

court the evidence on which the District Judge

acted, it would then have appeared from the record

that Tiberg had been acquitted and that there

never had been any possible trust relationship be-

tween the appellant and Tiberg. In other words,

the appellant seeks the benefit of an appeal to

this court from the order dissolving the restrain-

ing order and at the same time seeks to prevent

this court from knowing at least one of the facts

on which the order appealed from was made, to-

wit; that Tiberg had been acquitted. We are con-

vinced that the appeal, insofar as it concerns the

order to show cause, restraining order and tempo-

rary injunction, is not in good faith. Certainly

this court cannot review and the opposing counsel

must have known that j^ou could not review the

orders of the District Judge in these particulars

mthout having the CAddence on which the District

Judge acted. They have brought to this court

a record that on the face of it is incomplete and

is no record at all insofar as 75 per cent of the

appeal is concerned. Moreover, insofar as the
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record shows, it may not be even the complete or

any part of the record as to the other 25 per

cent of the appeal. There is absolutely nothing

in the record or the certificate of the clerk to

show that the transcript is a copy of the whole

or any part of the record in the lower court in

any particular or on any point. The clerk has

simply certified that he has sent to this court

correct copies of certain specified papers on file

in his office. Much of what we have said in

sub-division "b" of our argument on this motion

applies equally to this sub-division.

In Keene v. WhiUiker, 13 Pet. 459, 10 L. Ed. 246,

a case was taken to the Supreme Court on an

agreed statement of facts without any of the pro-

ceedings in the court being in the record. Among

other things, the court said:

"It cannot appear, therefore, that this court

has jurisdiction of the case; which is essential

before it can give its judgment in any cause

* * * The 31st rule is: 'Mo cause will here-

after be heard until a complete record, con-

taining in itself, without references aliunde,

all the papers, exhibits, depositions, and other

proceedings, which are necessary to the hear-

ing, shall be filed.' The court orders this

case to be dismissed."
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The Keene case was cited and followed in Curtis

V. Petitpain, 18 How. 109, 15 L. Ed. 280, and that

case was dismissed for the same reason.

In Redfield v. Parks, 130 U. S. 623, 32 L. Ed. 1053,

the court said:

"The transcript of the record was filed in

this court on April 5, 1886. The certificate of

the clerk of the circuit court to the transcript

is dated March 8, 1886, and does not comply

with Rule 8, sub-division 1, for it only certi-

fies 'that the foregoing writing, annexed to

this certificate, is a true, correct, and com-

pared copy of the original remaining of record

in my office.' It does not say, as required

by the rule, that the annexed papers are 'a

true copy of the record, and of the assignment

of errors, and of all proceedings in the case.'

It is quite apparent that there are papers of

record in the court below, a copy of which

ought to form part of the transcript. The

complaint and answers are necessary to the

hearing in this court, and unless a record con-

taining them is filed here the case cannot be

heard.

As was said in Union Pac. R. Co. v. Steivart,

95 U. S. 279, 284, it is the duty of the party

who takes a writ of error 'to see to it that the

record is properly presented here.'
"
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In Meyer v. Mansitr, 29 C. C. A. 465, the clerk's

certificate was in effect precisely what the certificate

is in this case. The appellees moved to dismiss

the case, fit'st, because the transcript was not prop-

erly authenticated, and second, because the record

was not filed in time. The court said, mter alia:

"Addressing ourselves to the first ground

of objection urged by the appellees, it seems

clear that this court has no legal transcript

before it. The clerk has certified the copies of

18 documents which were filed in the cause

below, but the clerk's certificate does not go

beyond attesting to the correctness of those

copies, and the certificate shows in no manner

that those 18 documents constitute the entire

transcript of proceedings in the cause. A com-

parison between the clerk's certificate in this

cause and the usual clerk's certificate authen-

ticating a full transcript will show at once the

plain defect in the certificate before the court.

It must be borne in mind that in this case

there is neither a certificate of the clerk at-

testing a full transcript, nor a stipulation of

parties as to what documents shall constitute

the necessary transcript, nor a statement by

the clerk that he was guided by the appellant's

solicitor in the selection of the papers neces-

sary to constitute the transcript.

In Hill V. Railroad Co., 129 U. S. 174, 9

Sup. Ct. 270, the supreme court said:
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'It is well settled by the decisions of this

court that it has no jurisdiction of an appeal

unless the transcript of the record is filed here

at the next term after the taking of the ap-.

peal.

'

Also see Blitz v. Brotvn, 7 Wall. 694.

This court, in order to maintain an appeal

upon its docket, must have at least prima facie

proof that it has a lawful transcript before it.

* * Where a transcript prima facie law- ful

is before the court—as in the case above cited

of Nashua & L. R. Corp. v. Boston & L. R.

Corp., a motion to dismiss the appeal will not

be entertained, and the dissatisfied party must

resort to the writ of certiorari. But when, as

in the case before us, not even a prima facie

transcript has been filed in this court, the

proper action is to dismiss the appeal. Where

the clerk certified to a full transcript, and it

was urged that the transcript was incomplete,

the supreme court held that the transcript

was prima facie lawful, and that the deficiencies,

if any, might be supplied by certiorari. The

Rio Grande, 19 Wall. 188. Wliere the clerk

had not appended his certificate to the trans-

cript, the supreme court held that the remedy

was not by certiorari. Hodges v. Vaughan,

19 Wall. 12. Rule fourteen. Sec. 3 (21 C. C. A.

cxvi, 78 Fed. cxvi) of this court pro\ddes that:
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'No case will be heard until a complete record,

containing in itself and not by reference all

the papers, exhibits, depositions and other pro-

ceedings which are necessary to the hearing in

this court, shall be filed.'

See Keene v. Whitaker, 13 Pet. 459.

"In the case at bar the clerk's certificate

merely authenticates certain papers as being

correct copies of their originals on file in the

clerk's office. We have been referred to no

case, nor has our investigation discovered one,

which would warrant us in holding that there is

in this cause even a i>rinia facie showing that

the lawful transcript is before us. The appeal

must be dismissed."

This is not a case where the record on its face

is complete or where the certificate of the clerk

is fair on its face. If that were the fact and the

appellee was questioning the correctness of the cer-

tificate of the clerk to the effect that he had sent

here the full record and so much of the other

proofs, papers and entries as he had been directed

to send by appellant's solicitors, then the appellee's

only remedy would be to ask for certiorari; be-

cause a record that is prima facie complete and

lawful gives this court jurisdiction. In the present

case, however, this court cannot acquire jurisdiction

of the appeal because the certificate of the clerk

is not prhna facie correct and the record on its
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face shows that it is not complete. There is nothing

to show that the whole or any part of the record

in the District Court as defined by Sec. 750 R. S.

is before this conrt, and the record affirmatively

shows that depositions and affidavits necessary

to a hearing of three out of the four questions

raised are not here. Moreover, the record affirma-

tively shows that this is not a case where a part

of the evidence has been brought to this court,

but that it is a case where none has been brought.

As applied to this entire first motion with its

three sub-di^^dsions, we quote to the court from

Simkins Fed. Equity Suit (2 ed.) p. 735 et seq:

''Sec. 997, U. S. Eev. Stat. U. S. Comp.

Stat. 1901, p. 712, requires an authentic tran-

script of the record, and Rule 8 of the Supreme

Court rules and rule 14 * * * of the C.

C. A., requires a true copy of the record, as-

signment of errors, and all i)roceedings in the

case under the hand of the clerk and seal of

the court to be transmitted to the appellate

court. * * * The certificate must show that

the transcript is complete and not simply that

the matters contained in the transcript are

correct copies, * * * or it must show that

the record as sent wp was designated by the

stipulations of coimsel, or that the clerk was

guided by appellant's counsel in prepar

ing the transcript, and selecting the papers

necessary to a hearing * * *
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Form of Certificate.

I, W. R., Clerk of the Circuit Court of the

United States for the District of

, in the Circuit, do here-

by certify that the above and foregoing is a

true, full, correct and complete transcript of

the record, assignment of errors and all pro-

ceedings had in cause No equity,

wherein A. B. is complainant and C. D. is

defendant, as fully as the same remains on

file and of record in my office at

If part of the proceedings are omitted by

the direction of counsel it may be stated thus:

That the foregoing is a true copy of the record,

assignments of error and proceedings, except

that certain portions thereof are omitted by

direction of appellant's counsel, the omitted

portions being (designate what was omitted),

etc."

II.

ALTERNATIVE MOTION TO DISMISS AP-

PEAL FROM ORDER DISCHARGING
ORDER TO SHOW CAUSE, DISSOLVING

RESTRAINING ORDER AND DENYING
INJUNCTION PENDENTE LITE.

The second motion is in the alternative. If the

court does not grant the motion to dismiss the

entire appeal, then this appellee asks the court
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to dismiss so much of the appeal as pertains

to the 5th, 6th and 7th assignments of error as

given on pp. 39 and 40 of the transcript. The

order in question was made after a hearing at which

evidence and a deposition were submitted to the

court (R. 35, and affidavits in support of these

motions). No part of this evidence has been

brought to this court.

Injunctions are not granted as a matter of

course, but only in the discretion of the court

where an injunction is necessary to prevent ir-

reparable injury. In Tliompson v. Nelson, 18 C.

C. A. 137, Judge Taft quoted the following language

from Duplex Printing Press Co. v. Camphell Print-

ing Press etc. Co., 16 C. C. A. 220:

''The motion for a preliminary injunction

necessarily involved the exercise by him (that

is, of the judge below) of a sound, judicial

discretion in granting or withholding it. * * *.

We are to consider the correctness of the order

from the same standpoint as that occupied by

the court granting it."

And in the Thompson case the court held that

the same rule applied in an appeal from an order

refusing an injunction. How can this court con-

sider the motion for a temporary injunction from

the same standpoint as that occupied by the court
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refusing it when none of the evidence on which

the lower court acted and perhaps not even all or

any part of the record, is before this court?

In HempJe v. Raymond, 75 C. C. A. 526, this

court, speaking through Judge Gilbert, said:

"The burden is upon the plaintiff in error to

show clearly and affirmatively from the record

itself the facts constituting error. This rule

is so firmly established as to require no cita-

tion of authorities."

How then can this court pass upon the order

of the lower court respecting the injunction? As

was said by Jiistice Lamar, in Netv York etc. Co.

V. Fraser, 130 U. S. 611, 32 L. Ed. 1031:

*'To obtain a reversal of a judgment it is

necessary that the fact, upon which such re-

versal is claimed, should appear from the

record, sufficiently to be passed upon."

Assignments of error which cannot be intelli-

gently understood and passed upon without refer-

ence to the evidence, do not properly present any-

thing for consideration when the evidence is not

brought up. Bond vs. Winn, 38 S. E. (Ga.) 328.

Since there is nothing which this court could

possibly consider respecting the appeal from the

order pertaining to the order to show cause, restrain-

ing order and injunction pendente lite, we submit

that so much of the appeal should be dismissed.
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It will necessarily follow from the dismissal of

that part of the appeal that the restraining order

formally continued in effect by the supersedeas will

be at an end. The appellee will thereupon become

immediately entitled to receive from the clerk of the

District Court the fimd in question, and all possi-

bilit^y of any relief to the appellee, even though

its complaint should state a good cause of action,

will cease. Under such a state of facts, with the

dismissal of the appeal, insofar as its affects the

5th, 6th and 7th assignments of error, the possi-

bility of this court granting emy relief to the ap-

pellant will have ended, and for that reason alone

the entire ai)peal should be dismissed. The rule

that the apj)ellate court will not retain jurisdiction

over a case when by so doing it cannot affect the

result as to the thing in issue, is elementary. It

is well illustrated in Kimball v. Kimhall, 174 U. S.

158, 43 L. Ed. 932. That action was begun by

Maude E. Kimball claiming to be the widow of

Edward C. Kimball, to obtain letters of adminis-

tration on the estate of the deceased. Her right

to administer was contested on the ground that

she was not his widow. The lower court held that

her claimed marriage to the intestate was void.

After the writ of error had been entered in the

Supreme Court, a will of Edw^ard C. Kimball was

found and probated. On the motion to dismiss,

the Supreme Court, on authorities there cited, held

that when an event occurs which renders it im-
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possible for the appellate court, if it should decide

the case in favor of the appellant, to grant him
any effectual relief whatever, the court will not

proceed to a formal judgment but will dismiss the

appeal. In the case at bar, the court cannot re-

view and ought not to retain jurisdiction over the

appeal from the order respecting the injunction.

This makes it impossible for the court, even though

you should decide in favor of the appellant on

the only other question in the case, to grant it

any effectual relief; and on the authority of the

Kimhcdl case and cases there cited, you should not

proceed to a formal judgment, but should dismiss

this appeal in its entirety.

III.

ALTERNATIVE MOTION TO STRIKE
TRANSCRIPT.

The appellee's third motion is for an order strik-

ing the transcript if the court refuses to dismiss

the appeal in its entirety according to the first mo-

tion. The transcript is so fatally defective, as

set out in our argiTment on the first motion, as not

to amount to a transcript. It is merely a bundle

of certified copies and is in no sense a record.

In addition to the authorities already cited, we

call the court's attention to:
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Ilospes V. N. W. Mfg. d- Car Co., 43 N. W.
(Minn.) 180,

Davis V. narper, 14 App. D. C. 298,

Sand Point v. Doyle, 74 Pac. (Ida.) 861,

Kincaid v. Friedman, 73 Pac. (Kan.) 52,

Naylor v. Beery, 81 Pac. (Kan.) 473,

Beck V. HoUand, 72 Pac. (Mont.) 972,

Biirnliam v. Dreggers, 32 So. (Fla.) 796,

Anderson v. Long, 37 So. (Fla.) 565,

Yeoman v. Shaeffer, 57 N. E. (Ind.) 546,

Gripton v. Jones, 53 Pac. (Kan.) 789,

Bank v. Htissey, 50 Pac. (Kan.) 977,

Scott V. Brown, 61 Pac. (Kan.) 460,

Barger v. Sample, 64 Pac. (Kan.) 1026,

Fortune v. Parks, 119 Pac. (Okla.) 134,

Territory v. Neligli, 10 Pac. (Ariz.) 367,

Finnegan v. Fernandina, 14 Fla. 72.

Elliott V. Deason, 64 Ga. 63,

The certificates in many, if not most, of the above

cited cases were stronger than the certificates at-

tached to the record in this case. There may be an

attempt to argue that the certificate is aided by the

praecipe. That idea is expressly negatived in Yeo-
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man v. Shaeffer, 57 N. E. 546. In any event, the

praecipe in this case could not aid the certificate be-

cause the praecipe does not purport to ask for all of

the record but simply directs the clerk of the lower

court to make a transcript of certain enumerated

papers and send those enumerated papers ''duly

certified" to this court. The clerk followed the

direction of the praecipe. He was not told to send

up the record. He was not ordered to certify to

the enumerated papers as being any part of the

record below, or as having been used at any hear-

ing. He was ordered only to certify to the cor-

rectness of certain copies. This he has done, and

the record as so prepared under all the authorities,

is not sufficient. In the case of Sand Point v. Doyle,

74 Pac. 861, the following apt language is found:

"The transcript in this case contains no cer-

tificate showing that the papers and records it

contains were used by the judge upon the hear-

ing, but merely contains a certificate from the

clerk that they are true and correct copies of

the papers it purports to contain, as the same

appear on file in his office. This certificate is

good as far as it goes, but falls short of show-

ing that the papers contained in the transcript

were used by the District Judge upon the hear-

ing of the motion. Many other papers and

documents might have been used for aught this

record shows, or many of the papers in this
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transcript may not have been presented to the

Judge at all. It would be a dangerous practice

for this court to pass upon such appeals with-

out having before it copies of all the papers

used upon the hearing, properly identified by

certificate as contemplated by statute."

IV.

MOTION TO STRIKE BILL OF EXCEPTIONS

This is an alternative motion to strike the bill

of exceptions in case the court shall refuse to dis-

miss the appeal in its entirety, or shall refuse to

strike the transcript in its entirety. The reason

for the motion is that a bill of exceptions is not

permitted by the federal equity practice except in

those cases where some issue has been tried to a

jury. The appellant cannot bolster up its record

with something unknown to chancery practice. In

Southern Building d- Loan Association v. Carey,

117 Fed. 325, the court refused to sign a bill of ex-

ceptions, saying that such a thing is unknoivn to and

not permitted hy the federal practice in equity

cases. In Ex parte Story, 12 Pet. 339, 9 L. Ed. 1108,

Justice Taney said: ''A bill of exceptions is al-

together unknown in chancery practice."
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In Continental Trust Co. v. Toledo etc. Co.,

99 Fed. 177, this was the only question involved.

The authorities are there reviewed. The court among
other things said:

"I have taken pains to examine the authori-

ties as to the duty of the trial judge in the

Circuit Court of the United States to sign a

bill of exceptions in an equity case. I find the

authorities are overwhelming in favor of the

proposition that no such thing as a bill of

exceptions is known in the equity practice in

the federal courts."

In Dodge v. Norlin, m C. C. A. 425 (431), the

court said:

*'A bill of exceptions has no function and

serves no purpose in a suit in equity or in

bankruptcy. An appeal makes the entire

record available to counsel for the appellant,

and imposes upon him and upon the clerk of

the lower court the duty of inserting in the

transcript of the record sent to the appellate

court everything material to the hearing of the

questions to be presented there. Teller v. U. S.,

Ill Fed. 119, 49 C. C. A. 263. The bill of

exceptions must therefore be disregarded."

See also Morrison v. Biirnette, 83 C. C. A.

391;
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Laurel etc. Co. v. Galhreath etc. Co., 91 C. C.

A. 196;

GorJiam Mfg. Co. v. Emery etc. Co., 43 C. C.

A. 511;

Simphins Federal Equity Suit, (2 eel.) 737.

An examination of the record discloses the pur-

pose of the appellant in attempting to insert here

a bill of exceptions. According to the record in

the lower court, it failed to take exceptions in that

court to the order denying the injunction pendente

lite and dissolving the preliminary restraining order

(R. 35). This bill of exceptions is a manifest after-

thought, the purpose of which is to provide the ap-

pellant Avith grounds for an appeal that did not

exist as a matter of fact.

V.

ALTERNATIVE MOTION TO VACATE

SUPERSEDEAS.

This appellee has moved the court that in the

event the court does not dismiss the appeal in

its entirety, the court make an order vacating the

supersedeas.

At the time of the commencement of this action,

the appellant made a motion for an order requiring

the appellees to appear and show cause why an

38



injunction should not be granted. (R. 8). On
that motion and the complaint and affidavit filed

therewith, an order to show cause was issued and the

appellees wei'e required to appear for that purpose

on October 29, 1912. It restrained the appellees

as follows: "The said Johan Tiberg, his agents

and attorneys, from demanding or receiving the

proceeds of said gold dust and amalgam mentioned

in the complaint, and the said defendant, John

Sundback, clerk as aforesaid, from delivering up

to said Johan Tiberg, or his order, the said pro-

ceeds or any part thereof." No injunction was

issued and the order citing tJie appellees to shoiv

cause and ^restraining them pending the hearing

did not provide for any bond. (R. 10, 11). The

record before the court is silent as to what took

place on October 29, 1912. There is nothing to

show that any of the parties appeared at that time

or that there was any hearing or any continuance.

Nothing more apjDears to have been done until

August 18, 1913, at which time the minutes show

that some unidentified order to show cause came

on for hearing and that at that time the court

denied an injunction pendente lite, and dissolved

"the preliminary restraining order heretofore is-

sued herein." (R. 35). The minutes then read:

"Upon motion of Mr. G. J. Lomen, it was ordered

that the property in controversy in this action

remain in statu quo, to-wit: in the hands of the

Clerk of the Court for the present and until the
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further order of the Court." (R. 36). The minutes

do not show an}^ process or notice of any kind

requiring the defendants to appear on August 18,

1913; and no appearance as a matter of fact by

either of the appellees or any counsel for them is

shown by the record. In the order allowing the

appeal, we find the following: "It is further ordered

that an undertaking on appeal and to secure the

defendants against damage by reason of the order

heretofore made and hereby continued, be given

by the plaintiffs to the defendants" conditioned

among other things that the plaintiff shall answer

for all costs and damages the defendants shall

suffer "by reason of the order heretofore made

and entered on the 18th day of August, 1913, di-

recting said trust fund, involved in said action, to

be held in statu quo in the hands of the Clerk of

said Court, and it is further ordered that upon the

filing of said bond, the order heretofore made di-

recting the trust fund involved in said action to

remain in statu quo in the hands of the Clerk of

said Court, be, and the same is hereby continued,

pending said appeal and until the further order of

said court." (R. 43, 44). This was on October 9,

1913, and there is nothing to show that the ap-

pellees had any notice that any order of any kind

affecting their rights would be made at that time.
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Neither the order of August 18, 1913, nor the one

of October 9, 1913, provides for any notice to the

appellees or any right by them to be heard at any

time.

The supersedeas in this case was granted im-

providently because: first, the order to show cause

was not an injunction, but merely a restraining

order; second, the order to show cause fell by its

own limitations on October 29, 1912; third, it could

not be appealed from; fourth, it could not be con-

tinued by a supersedeas; fifth., the statu quo order

does not even purport to continue any restraining

order; sijctli, the statti quo order itself was void

because (a) not on notice or process, (b) not within

the issues, (c) no return day was fixed or order to

show cause issued, and (d) was not within the power

or jurisdiction of the court; and seventh, the

amount of the supersedeas is so insufficient as to

show abuse of discretion.

Section 1219 Comp. L. of Alaska is the statute

under which the order to show cause was issued and,

so far as applicable, provides "an order may be

made requiring the defendant to show cause, at a

specified time and place, why the injunction should

not be allowed, and in the meantime the defendant

may be restrained." That section requires no bond.

Section 1216 Comp. L. of Alaska permits the

issuance of a temporary injunction, but specifically

provides that the court shall require of the plaintiff

a bond before allowing an injunction.
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There is a well-settled distinction between re-

straining orders and injunctions. In Wetzstein v.

Boston etc. Co., 63 Pac. 1043, the court ruled on a

petition for an order of supersedeas where a re-

straining order had been granted. Under a statute

providing for an appeal from an order granting or

dissolving an injunction or refusing to grant or

dissolve an injunction, the Montana court held that

there was no supersedeas on, and no appeal pos-

sible from, a restraining order, and said:

^'A restraining order is distinguishable from

an injunction, in that a restraining order is

intended only as a restraint upon the defend-

ant until the propriety of the granting of an

injunction, temporary or perpetual, can be.

determined, and it does no more than restrain

the proceedings until such determination. Such

an order is limited in its operation, and ex-

tends only to such reasonable time as may be

necessary to have a hearing on an order to

show cause whether an injunction should not

issue." (Citing cases).

The statute in that case was the same as the

statute (Sec. 1339 Comp. L. of Alaska) under which

this appeal is taken.

In State v. Wakeley, 44 N. W. (Neb.) 488, an

application was made for mandamus to compel the

judge of the lower court to fix the amount of a su-

persedeas bond in a case where a restraining order
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had been issued and a temporary injunction had

been denied, and the restraining order dissolved.

Tlie court held that the restraining order was not

an injunction within the meaning of the statute;

that a restraining order *4s purely transitory, and

has not within itself the elements necessary for its

continuance. On a decision either granting or re-

fusing a temporary injunction, its vitality is gone,

and it ceased to be binding upon the defendants

in the action. * * * j^ simply suspends pro-

ceedings until an opportunity can be given for hear-

ing the parties ; and upon that hearing ha^dng been

had, and a decision rendered upon the application,

the whole force of the restraining order ceases by

its own limitation. Any other conclusion would do

violence to the intention of the legislature ; for by

it, if the contention of the plaintiff should prevail,

it would enable the plaintiff in an injunction pro-

ceeding, upon a representation to a judge by pe-

tition, and such other methods as might be adopted,

that great and irreparable injury would result from

a failure to issue an immediate injunction, procure

the restraining order mentioned by the statute, and

then, in sx)ite of the judge and the court before

whom the case was heard, and even over an order

directly refusing to grant an injunction, prevent the

commission of the act until the case could be finally
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heard in the appellate court, which was clearly not

the purpose of the act of 1889." See also Biggins v.

Thompson, 71 S. W. 14, and State v. Baker, 88 N.

W. 124.

This restraining order ended by its own limita-

tions on October 29, 1912. Not only did it ex-

l^ire by its own limitation at that time, but also for

the reason that there was no hearing so far as

this record shows on the return day. In State v.

Green, 67 N. Yv^. (Neb.) 162, where a similar ques-

tion was involved, the court said: "No such hearing

was had at the time designated, and therefore the

restraining order, by its own limitation, ceased to

have any binding force and effect, and could not be

revived and continued in force by the gi^^ng of a

supersedeas bond." It may be argued that the

language of the order restraining the appellees

''until said hearing, and until further order of the

court" changes the rule. Such a claim is answered

under a similar state of facts in San Diego Water

Co. V. Pacific Coast S. S. Co., 35 Pac. (Cal.) 651, in

which the court said:

''This order contained a clause restraining

the defendant 'pending this order to show

cause, and until the further order of this court.

'

There was no appearance by either party at the

time the order to show cause w^as returnable,

nor was the motion for an injunction continued

or kept alive in any mode. The restraining
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order, therefore, which is only authorized to

be made pending the motion, fell with the mo-

tion. * * * If the phrase, 'and until the

further order of this court,' could have the ef-

fect to prolong the restraining order beyond

the pendency of the motion for an injunction,

then it would convert the order into a prelimi-

nary injunction, which could not be operative

until a bond was given."

See also Hicks v. Michael, 15 Cal. 107. If it be

said that the record in this case does not show

that there was not any appearance on October 29,

1912, we answer with Miles v. Sheep etc. Co., 49 Pac.

(Utah) 536, in which an order to show cause and

restraining order was issued. It was contended

that a restraining order which was returnable on

March 2nd was still in force on November 20th.

The court said: "In the absence of any such show-

ing, we must assume that the order remained in

force only until the time fixed for the hearing on the

order to show cause." It may be argued that the

lower court, as a matter of fact, did restrain the

appellees until the further order of that court. The

statute, however. Sec. 1219 Comp. L. of Alaska,

permitted the court to make an order requiring the

defendants to show cause "at a specified time and

place" and to restrain the defendants "in the mean-

time". Any restraining order which purported to

restrain the defendants after 1 P. M. of October

29, 1912, was void under the statute because not

45



witliin the power of the court to make. This is also

apparent from Ejc parte Grimes, 94 Pac. (Okla.)

G68, a well considered case in which the restraining

order in question used the language "until the fur-

ther order of this court". The court held that that

was simply equivalent to the language of the stat-

ute of that state reading, as does the statute here,

"in the meantime."

No ajDpeal could be taken from this restraining

order or any order dissohdng it. As we have here-

tofore shown in the argument on the first motion,

an appeal can only be taken in the cases provided

for by statute and the only statute on the question

here that could give the right is Sec. 1339 Comp. L.

of Alaska. Under the authorities above cited, that

section gives no such right.

Neither the restraining order nor its force could

be continued by a supersedeas. The civil code of

Alaska contains no pro\dsions respecting a super-

sedeas, but Sec. 1340 Comp. L. of Alaska makes all

of the provisions of law in force on Jime 6, 1900,

"regulating the procedure and practice" in cases

brought by appeal or writ of error to the Supreme

Court, or this court applicable to appeals from

Alaskan courts. We are not, at this time, concerned

with the power of this court to make an order stay-

ing the hands of every person interested pending the

hearing and decision here, for this court has not

been called upon to act. It can well be questioned
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whether or not the act of a trial court granting a

supersedeas pending an appeal is within the *'por-

visions of law now in force regulating the pro-

cedure and practice in cases brought by appeal," but

however that may be, the appellant here can claim

no greater right than is given by Sec. 1007 R. S.

That section, read in connection with Sec. 1000 R.

S., in which the form of the bond is pro\dded,

shows that there can be no supersedeas except in

those cases where the writ of error or citation on

appeal "may be a supersedeas". In the case at

bar, it is not possible for the citation to be a super-

sedeas because there is nothing to supersede or set

aside. New Biver Mineral Co. v. Seeley, 117 Fed.

981. In the Slaughter House Cases, 77 U. S. 273,

19 L. ed. 915, the court said:

"It seems to be well settled everywhere, in

suits in equity, that an appeal from the de-

cision of the court, denying an application for

an injunction, does not operate as an injunction

or stay of the proceedings pending the appeal >?

How much more is this true on an attempted

appeal from an order dissolving a restraining order

which is in no sense an injunction and which order

fell of its own limitations some eleven months be-

fore any appeal was taken. It cannot be fairly said

that the statu quo order of August 18th affects the

rule. The case of Hovey v. McDonald, 109 U. S.

150, 27 L. ed. 888, well states the limits of the
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power of the court in these matters. In that case a

restraining order was first issued and subsequently

a preliminarj^ injunction was granted. Thereafter

demurrers were sustained and the appeals dis-

missed. It will thus be noted that there was an in-

junction pendente lite in that case. After explain-

ing the nature of a supersedeas and the rule in

respect thereto, the court said:

''But this case is not within the terms of the

rule. There was no decree for a specific sum

of mone}^ ; there was no decree at all in favor of

the complainants; and no execution was ap-

plicable to, or could be issued in the case, ex-

cepting an execution for the costs of the de-

fendants. The truth is, that the case is not

governed by the ordinary rules that relate to

supersedeas of execution, but by those prin-

ciples and rules which relate to Chancery pro-

ceedings exclusively. It depends upon the ef-

fect which, according to the principles and

usages of a court of equity, an appeal has upon

the proceedings and decree of the coui-t ap-

pealed from, and the doctrines which apply to

the supersedeas can only be brought in by way

of analogy."

The court then shows that it may be that the

decree has an intrinsic effect which can only be

suspended by an affirmative order either of the

court which makes the decree or of the appellate
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tribunal, and that either tribunal, if the purposes

of justice require it, has the power *'to order a con-

tinuance of the status quo until a decision should be

made by the appellate court, or until that court

should order the contrary." Attention is then

called to the rule of the Supreme Court which is

expressly stated to have been made in recognition of

this power and for the purpose of facilitating its

proper exercise in certain cases. That rule reads

:

"When an appeal from a final decree, in an

equity suit, granting or dissohdng an injunc-

tion, is allowed by judge or justice who took

part in the decision of the cause, he may, in his

discretion, at the time of such allowance, make

an order suspending or modifying the injunc-

tion during the pendency of the appeal, upon

such terms as to bond or otherwise as he may
consider proper for the security of the rights

of the opposite party.
'

'

We believe no court has decided that the power

exists in any court to make any order not strictly

within the limitations of the rule laid dovm in the

Hovey case. That rule is not applicable here be-

cause : jirst, it is limited to an intrinsic effect in the

decree which it is possible to suspend by an affirma-

tive order; second, it requires an affirmative order

and therefore necessarily requires all of the pre-

requisites to the making of a legal order by its

terms suspending that effect; tliird, it can only be
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made ''if the purposes of justice require it" wliich

necessarily presupposes a right in the other party

to be heard on that question; fourth, it can only

be exercised so far as injunction cases are con-

cerned where an injunction as distinguished from a

restraining order has been granted, and fifth, the

condition of the order must be to maintain the

status quo "until a decision should be made by the

aiDpellate court, or until that court should order the

contrary" instead of "for the present and until the

further order of the (District) Court." N'one of

these prerequisites can be found in the record

before this court.

The statu quo order of August 18th does not

even purport to continue in effect the restraining

order. In fact, it is an anomalous order ha^dng

neither kith nor kin in the legal family. On that

day the court signed the final judgment dismiss-

ing the complaint. Then, without notice, process

or appearance, so far as the record shows, but on

an Ex parte application of the plaintiff, it was or-

dered that the property in controversy remain in

statu quo "for the present and until the further

order of the court". There was absolutely no order,

within the language of the Hovey case, limiting the

order to the time of the hearing in the appellate tri-

bunal, or until the appellate tribunal should other-

wise dii'ect. The order of October 9th is of no more

effect than the order of August 18th, because by its

express terms it merely continued the order of
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Auugst 18th. It does not purport to suspend some

intrinsic effect of the decree, for even the restrain-

ing order had died a natural death on October 29,

1912. That is apparent from a comparison of the

terms of the complaint, the restraining order and

the statu quo order. The restraining order re-

strained the defendant Tiberg from doing certain

things and the defendant Sundback from doing

certain other things. The statu quo order does not

purport to do either.

The statu quo order is void. Tiberg filed a de-

murrer to the complaint on February 8, 1913, (R.

12, 13). This constituted an appearance. (Sec.

1331 Comp. L. of Alaska). Ha^dng appeared, he

was entitled to twenty days' notice before the time

appointed for the hearing. Sec. 1331, 1325 Comp.

L. of Alaska, and Wilson v. Blakeslee, 16 Pac. 872.

This provision of the Code is found in the laws of

Oregon for 1862. By the act of Congress of May

17, 1884, this provision of the laws of Oregon was

adopted into the laws of Alaska. By so doing.

Congress intended that this provision should be

construed in the sense in which it was understood at

the time in the system from which it was taken.

Metropolitan R. Co. v. Moore, 121 U. S. 558, 30 L.

ed. 1022. At the time of its adoption it was the

settled rule in the State of Oregon that any order

made without prior notice as provided by this sec-
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tion was void. This appears from the decision of

Justice Strahan in Bush v. Geisey, 19 Pac. (Ore.)

122, in which the court said, among other things:

"It is manifest from these provisions of the

Code that this was a case where a notice of a

motion was necessary by the express require-

ment of the law, and, it appearing that no notice

whatever was given, the time for filing the tran-

script was not enlarged. The appellant took the

order without such notice at his peril, and now
that his right to proceed without notice is

questioned, the court has no jurisdiction what-

ever in the matter."

This case was decided on May 7, 1888, but the

justice says that while he can find no reported case

on the subject, it is within his own knowledge that

such has been the practice.

It may be argued that the record fails to show

that Tiberg was not given notice, but that is not

sufficient. The presumption is that the lower court

was without jurisdiction and its jurisdiction must

affirmatively apj)ear in the record. King etc. Co. v.

Comity of Otoe, 120 U. S. 225, 30 L. ed. 623; Brocli

V. NortJiwestern Fuel Co., 130 U. S. 341, 32 L. ed.

905.

Neither was the status quo order within the issues.

The complaint never sought in any manney to

keep a fund in the hands of the clerk,

but sought to deprive the clerk of that possession
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and deprive Tiberg of the right of possession.

Where a court has power to make a statu quo or-

der, it must still be within the issues. An order or

judgment outside of the issues is a nullity. Rey-

nolds V. Stockton, 140 U. S. 254, 35 L. ed. 464. If

the statu quo order can be classified at all, it must

be considered in view of the temporary language

used, towit, ''for the present and until the further

order of the court", as merely an order restraining

the defendants until the plaintiff could make an

apj)lication for some injunction in regular form.

As a new restraining order, however, the statu quo

order was void because, as heretofore shown, the

only purpose that a restraining order can serve is

to restrain the defendants for a reasonable time

until a hearing on an application for an injunction

can be had. The only power that the district judge

had to make such an order is contained in Sec.

1219 Comp. L. of Alaska and the order does not

comply therewith and was therefore without juris-

diction.

The amount of the bond was also so insufficient

as to show an abuse of discretion. No doubt it was

made under a belief that this case falls within rule

13 of this court. It is no part of the duties of the

clerk of the District Court of Alaska to hold money

even as evidence. Sec. 367 Comp. L. of Alaska.

It can well be doubted that the clerk's bondsmen

are responsible for the ultimate delivery of this

money. Even though they are, the total amount of
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that bond which must secure not only these appell-

ees, but all other parties, is $20,000, Sec. 376 Comp.

L. of Alaska. The total bonds to which the ap-

pellees probably have a right to look in this case

for the recovery of $14,345.02 and interest at 8 per

cent. (Comp. L., Sec. 684) from October 29, 1912,

and all costs and damages on this appeal, is $3250.00.

(R. 45). The total possible bonds to which we can

look, if it be found that the clerk's bondsmen can be

held, is $23,250.00. Principal and interest now

amount to about $16,000.00. The bond in this

case is purely a personal bond. (R. 45 to 47). Under

such circumstances, the courts almost uniformly

have required that the bond should be in double

the amount of money secured. In this case, the

amount of the bond to which the appellees could

certainly look is about one-fifth of the amount in-

volved. If we include the clerk's bond, there is no

way of telling just what the amount is because all

other persons who have claims against the clerk

could enforce their rights against the same bond.

We submit that the bond is clearly insufficient.

If the supersedeas in this case has been granted

without authority or the amount is so insufficient

as to show an abuse of discretion, this court should

vacate it. Simpkins Fed. Eq. Suit, (2d ed.) 714.

Where the order is not appealable, the appeal is a

nullity and there is nothing left on which a super-

sedeas can operate. How v. How, 5 Mass. 375.

T\niere an injunction is purely prohibitive a super-
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sedeas docs not continue it. Green etc. Co. v. Norrie,

63 C. C A. 432. Where a restraining order has

been dissolved, a party is not entitled to have the

order dissolving it superseded pending review. State

V. Baker, 88 N. W. 124; State v. LicUenherg, 30

Pac. 716 ; State v. Greene, 67 N. W. 162. The record

in the clerk's office will show that these motions

were made promptly. They involve the right of this

court to go into the merits, and we submit that

they should be decided before we have any con-

sideration of the case on its merits.

VI.

ALTERNATIVE MOTION FOR A WRIT OF

CERTIORARI TO CORRECT A DIMINU-

TION OF THE RECORD.

We believe that the foregoing motions ought to

be granted and if the court does grant either the

first, second or third motion, then there will be no

necessity for a ruling upon this sixth motion.

We certainly do not need to present any authori-

ties or extended argument on this motion. The ap-

pellant here seeks to review an order made by the

District Judge on evidence then before him. None

of that evidence has been brought to this court, as

we have heretofore shown in the argument on the
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other motions. That evidence is absolutely neces-

sary to any review by this court of the order of

the lower court. The motion in this case was

seasonably made under rule 18. There is only one

possible reason that we can imagine why this mo-

tion might be denied in the event that the court

denies the first, second and third motions. That

reason is that the appellant, as shown by the record,

failed to take any exception to the order of the Dis-

trict Judge denjdng an injunction pendente lite

and dissolving the restraining order. This court

might properly hold that in the absence of any such

exception this court could not review a discretion-

ary order of the lower court, such as this was, even

though all of the e\ddence were before this court.

BRIEF ON THE MERITS.

Not knowing just what the ruling of the court

will be on the motions, we have decided to write

the brief on the merits on the record as now before

this court, as though no such motions were pend-

ing. We desire, however, to preserve all rights

under these motions and that we shall not be

deemed to have waived these motions by this brief

on the merits. We are also at some disadvantage

in not having the appellant's brief. The fact that
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the attorneys actually writing the briefs are so far

distant from each other, makes it impossible for

us to hold the appellee's brief until the appellant's

brief is served.

STATEMENT OF THE CASE.

The appellant commenced this action in equity

in the District Court at Nome, Alaska, against the

clerk of that court, and this appellee, Johan Tiberg.

The complaint alleged that in September, 1910,

Tiberg was arrested in Seattle, Washington, on a

charge of crime and that at the time of his arrest

the deputy United States marshal making the ar-

rest, took from Tiberg 's person $5,345.02 in cash

and a draft for $9000.00, which Tiberg claimed as

his property; that this money and draft was trans-

mitted by the said deputy marshal to the clerk of

the District Court at Nome, to be held by him in

custodia legis; that this money and draft was the

proceeds of certain gold dust claimed by the ap-

pellant to have been stolen by Tiberg from it in

July, 1910; that the said clerk holds the proceeds

thereof for the use and benefit of Tiberg and that

Tiberg is insolvent. That complaint did not show

in any way that the criminal action in connection

with which the money and draft had been seized
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had been terminated. (R. 3 to 7). At the time of

the filing of tlie complaint, the appellant made a

motion for an order to show cause directed to the

appellees, requiring them to appear and show

cause why an injunction should not issue and

that in the meantime the defendants be restrained.

(R. 8). An order to show cause was issued citing

the appellees to appear on October 29, 1912, and

show cause why an injunction should not be issued

enjoining Tiberg from demanding and the clerk

from pajdng this monej^. In this order to show

cause the defendants were restrained "until said

hearing, and until further order of the court". (R.

10, 11). The record does not show that there was

any appearance by either the api)ellant or appellees

on October 29th, or that there was any continuance

or hearing of the matter at that time. On Feb-

ruary 8, 1913, defendant Tiberg appeared in the

case by filing a demurrer. (R. 12, 13). This de-

murrer was sustained. (R. 13, 14). In connection

therewith the District Judge filed an opinion. (R.

14 to 24). Thereupon the appellant amended its

complaint and as so amended the complaint alleged

that Tiberg, while in the employ of the appellant,

took and carried away gold dust, nuggets and amal-

gam to the value of $15,000 and upward, and after

retorting the same he had procured therefor

$5345.02 in cash and a draft for $9000; that in

September, 1910, he was arrested by a deputy United

States marshal in Seattle, Washington, on a charge
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of having committed larceny by the stealing of the

gold dust, nuggets and amalgam for which he had

obtained the cash and draft; that at the time of

his arrest this cash and draft were found in the

possession of Tiberg and were at that time seized by

the deputy marshal and transmitted and delivered

to the appellee Sundback as clerk of the District

Court and he holds the same for the benefit of the

true owner and subject to the orders and directions

of the District Court at Nome and not otherwise,

the draft, however, having been cashed by the clerk

;

that Tiberg has demanded by oral motion addressed

to said court a return to him of the property so

taken from Tiberg at the time of his arrest and that

Tiberg threatens to demand and claim the same

from the said clerk. There is, however, no allega-

tion that the clerk wall deliver this property on Ti-

berg 's demand or that the court will make any order

or direction to the clerk so to do. In fact the com-

plaint fails to show what ruling the court made on

Tiberg's motion. (R. 25 to 30). Defendant Tiberg

demurred to this amended complaint and his de-

murrer was sustained on August 9, 1913. (R. 31

to 33). Thereafter, in said cause, a judgment of

dismissal was entered in which it is recited that a

demurrer had been sustained to the complaint;

that thereafter the plaintiff filed an amended com-

plaint to which a further demurrer had been sus-

tained "and the plaintiff having failed and refused

to further amend its said complaint, it is by the
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court ordered, adjudged and decreed that this act-

ion be and the same hereby is dismissed." (R. 33,

34). This was on August 18th. On the same day,

but whether it was before or after the cause was

dismissed the record does not show, a hearing was

had upon ''the order to show cause why an injunc-

tion pendente lite should not issue" and affidavits

of Louis Stevenson and Johan Tiberg were pre-

sented. Thereupon the matter having been sub-

mitted, the court made an order denying the in-

junction pendente lite and "ordered that the pre-

liminary restraining order heretofore issued herein

be dissolved." (R. 35). On September 16, 1913,

the a^Dpellant served a bill of exceptions in which

it is recited that a complaint was filed to which a

demurrer was sustained; that the plaintiff there-

upon served and filed an amended complaint to

which a demurrer was sustained and "judgment of

dismissal of the action and for costs in favor of de-

fendant Tiberg, was thereupon, plaintiff electing

to stand on its complaint, on the 18th day of Aug-

ust, 1913, entered." (R. 36 to 38).

ARGUMENT.

THE FIRST ASSIGNMENT.

This is a claim that the court erred in sustaining

the demurrer to the original complaint. After the
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demurrer had been sustained, the appellant amended

its complaint in an attempt to avoid the force of

the opinion sustaining the demurrer. This court,

in Northern Pacific Ry. Co. v. Murray, 31 C. C. A.

183 (187), held that where a plaintiff amended his

complaint following a ruling of the court, that the

action could not be maintained on the original com-

plaint, any error in the ruling of the court was

waived by the plaintiff's election to amend his com-

plaint. You there held that it was open to the

plaintiff to have stood upon his complaint or to

have amended it, and said: "He was at liberty

to take one of two roads, but not both; nor can

he, at the same time, accept and reject the judg-

ment under review." This well-settled rule is

stated in 2 Cyc. 645 as follows:

"If a party, after judgment upon demurrer

to pleadings is given against him, under leave

of court, amends the pleading demurred to he

acquiesces in the judgment upon the demurrer,

and will not be permitted to assign it for error

in the appellate court."

Any pleading in Alaska courts may be once

amended without leave. Sec. 992 Comp. L. of

Alaska.

If the court should adopt any othei' view of the

first assignment, we feel we can safely sulmiit that

assignment on the opinion of the district judge

with the added suggestion that since the complaint
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does not show that the case of the United States v.

Tihcrg had even been brought to trial, it does not

appear from that complaint that the government

is not still interested in the holding of, and there-

fore the clerk is obliged to hold, said property for

use as evidence on the trial. As the court will

notice, in both the original and amended complaints,

the appellant has gotten itself into some ridiculous

situations simply through a lack of frankness and

willingness to plead facts about which there could

not be, in the nature of things, any dispute.

Second, Third and Fourth Assignments.

Undoubtedly if the district judge did not commit

reversible error, of which the appellant can com-

plain to this court, in sustaining the demurrer to

the amended complaint, there can be no merit in

the third and fourth assignments. We therefore

argue these three assignments together.

(1). Apj^eUant elected to stmul on complaint.

The record in this case would indicate that the

appellant stood upon its original complaint and

not upon its amended complaint and that the

court below dismissed the action with that under-

standing. The judgment of dismissal simply says:

''The plaintiff having failed and refused to further

amend its said complaint, it is b}" the court ordered,

adjudged and decreed that this action be, and the

same is hereby dismissed." (R. 34). But the
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bill of exceptions specifically says that the plaintiff

elected ''to stand on its complaint." This allega-

tion follows a specific reference to both the com-

plaint and amended complaint, differentiating be-

tween the two by the nse of the terms "complaint"

and "amended complaint." (R. 37). The appell-

ant here can maintain no claim of error based on

the order sustaining the demurrer to the complaint,

because any such claim was waived. (See our argu-

ment on the first assignment). On the other hand,

it can maintain no claim of error on the order

sustaining the demurrer to the amended complaint,

because the appellant elected in the lower court

to stand on the complaint. It is elementary that

an election having once been made is binding. The

rule is stated in 15 Cyc. 262 as follows:

"An election once made, with knowledge of

the facts, between co-existing remedial rights

which are inconsistent is irrevocable and con-

clusive, irrespective of intent, and constitutes

an absolute bar to any action, suit, or proceed-

ing based upon a remedial right inconsistent

with that asserted by the election."

See also Klipstein d Co. v. Grant, 72 C. C. A.

511.

It may well be that the district court, and per-

haps with the consent of the attorneys for the

appellees, allowed such an election, particularly in

63



view of the fact that the two complaints state

different causes of action and are inconsistent with

each other.

(2). The amended complaint clianges the cause

of action and is inconsistent. The original com-

plaint proceeded on the theory that Tiberg claimed

title to a certain fund, which fund belonged to the

appellant, but was not in the possession of either

Tiberg or appellant, and that there was an implied

contract with the appellant that the appellees were

holding such fund for the appellant. The prayer of

the first complaint was simply that the appellees be

enjoined from claiming or holding the proceeds and

that the appellant be decreed the owner thereof.

The amended complaint proceeds upon an entirely

different theory. There is in it no allegation that

Tiberg claims title. The allegation simply is that

Tiberg took and carried away gold dust, nuggets

and amalgam of the value of $15,000 and upwards,

which he has converted to his ow^i use; the pro-

ceeds thereof, by reason of the arrest of Tiberg

on a criminal charge, has come into the custody

of the appellee Sundbaek as clerk of the district

court; that the appellant has a lien upon the pro-

ceeds in the hands of the clerk and the appellee

Tiberg is liable to an accounting to the appellant.

(See particularly Paragraph XII amended com-

plaint, R. 29). The prayer in the amended com-

plaint demands a money judgment against Tiberg

in the sum of $14,345.02; that the appellant be
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adjudged to have a lien on the fund in the hands

of the appellee, Sundback, as clerk; that said fund

be declared to be a trust fund to which the appellant

is entitled; that the appellees be restrained pending

the hearing on the merits and thereafter forever

enjoined. In other words, the primary thing sought

in the first complaint is a decree of the court

quieting title in the appellant as against the appell-

ees of certain money in the hands of the appellee,

Sundback. There is not in the prayer of the com-

plaint even any specific request that the fund be

delivered to the appellant. Neither is there in that

complaint any demand for a money judgment

against either of the appellees except for costs,

and there is no claim for a lien or an accounting.

The primary thing sought in the amended com-

plaint, however, is a money judgment against the

appellee Tiberg in the sum of $14,345.02, together

with a lien on the fund and what is in effect a fore-

closure thereof, and that (manifestly with the fore-

closure of the lien claimed) the title be decreed to

be in the appellant as a cestui que trust. The prayer

of the amended complaint does not contain any

specific request for a delivery of the fund to the

appellant, and the injunctive relief sought seems

to be more incidental than is the case in the com-

plaint. In fact, the amended complaint seems to

abandon the theory on which the original complaint

was drawn and it is even open to question that the

appellant attempted to change from an equitable
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to a legal action. It is manifest that the same evi-

dence would not support both complaints. There-

fore, there has been an attempt to change the cause

of action. 1 Enc. PI. & Pr. 566. This is not per-

missible either at common law or under the codes.

1 Enc. PI. & Pr. 547 et seq. Neither is it per-

missible to change an equitable into a legal action

or e converso by amendment. Blalock v. Equitable

Life Assur. Soc, 73 Fed. 655.

In any event, the amended complaint does not

state a cause of action at law. The authorities

are unanimous that property in custodia legis is

not subject to legal process. As stated in 34 Cyc.

1367: "It is a well-settled doctrine of common law

that replevin will not lie for goods in the custody

of the law, any interference with the goods so

held being considered an infringement of the pre-

rogative of the court and a contempt thereof."

Wilde V. Bau'les, 22 Pac. 897;

Cooley V. Davis, 34 la. 128;

Karr v. Stalil, 89 Pac. 669;

Covell V. Heyrnan, 111 U. S. 176.

(3). Tlie rule at law applies also in equity. It

is a maxim that "Equity follows the law." We
are unable to find any authorities holding that

property in custodia legis can be taken by a decree

in, or process issued out of, a court of equity any
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more than it can be by judgment or execution in

a court of law. It is not apparent why any dif-

ferent rule should obtain. The rule at law is not

due to any infirmity of the law, but is due to the

fact that no interference with property in custodia

legis is permitted. If property in custodia legis

cannot be reached by a judgment based upon the

verdict of a jury, it is difficult to perceive why
the same property should be any more subject to

a judgment based upon a decree of a court of

equity. If a district judge sitting as a court of

equity has the power to dispose of property in

custodia legis, surely another district judge of co-

ordinate jurisdiction would have the same power.

Take a case in which a United States judicial

district has in it more than one division. The

judge of each division has coordinate jurisdiction

throughout the entire district. Suppose that Tiberg

had been tried and acquitted in Seattle, instead of

at Nome. Then suppose that the district judge

who sits regularly at Tacoma, but who has co-

ordinate jurisdiction over the entire western dis-

trict of Washington with the Seattle judge, should

undertake to interfere with the possession of the

clerk of the court at Seattle over this same fund

held in the same way. Beyond any question, if

the judge at Seattle has such power and jurisdiction,

the judge at Tacoma would have the same power.

Such a ruling would lead to an absurdity. On

principle, the same rule applies in a court of equity
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as in a court of law and property in custodia legis

cannot be subjected to any possible judgment or

decree except in the same case in which it was

placed in the custody of the law.

(4). No trust could arise.

In Perry on Trusts, a work which has gone

through six editions and is admittedh^ one of the

best treatises on this subject, it is stated in Sec.

128, page 197 as follows: "If one who stands in

no fiduciary relation to another, appropriates the

other's money, and invests it in real estate or other

property, no trust results to the owner of the money.

There is no doubt of this principle upon all the

cases."

In Pascoag Bank v. Hunt, 3 Edwards Chancery

583 and 6 New York Chancery Rep. 770, the com-

plainants by a bill in equity charged their late

cashier with the larceny of a bond and mortgage

for $23,000.00 which he had converted into money

and invested in loans and securities which were in

possession of the cashier. A temporary injunction

was granted and the matter was heard on a motion

to dissolve the injunction. Tlie opinion in that

case is particularly applicable here as it indicates

that a verdict of not guilty in a criminal court

on the same charge would end all possibility of

equity interfering. The opinion by the Vice Chan-

cellor reads:
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"The bill calls on the court to investigate

a charge of embezzlement amounting to the

crime of felony; and then to follow the funds

abstracted and lay hold of a bond and mort-

gage which it is supposed the money of the

complainants or their own bank bills went

towards purchasing and apply said bond and

mortgage to their indemnity. In the first

place, I believe the complainants must be left

to pursue their cashier, Hunt, in a court of

criminal jurisdiction. And in the second place,

if he should be found guilty, I still do not

see where this court gets its authority to in-

demnify the complainants for their loss out of

property acquired hj Hunt. The bill does not

show that he made the loan or advance, on

the security of the bond and mortgage, for the

bank; but, on the contrary, that he did it for

his own benefit, although he might have ob-

tained some of the means from their funds. I

think the bill does not make out such a case

of implied or resulting trust as gives the court

of chai^cery any jurisdiction. Ordered, that

the injunction be dissolved, with costs."

In Doyle v. Murphy, 22 111. 502, 74 Am. Dec.

165, there was a bill in chancery by ]\Iurphy and

wife against the widow and heirs at law and ad-

ministrator of Maurice Doyle. The bill alleged

that the Murphys were the sole legatees and de-

^dsees of a Mrs. Catherine Byrne and that Mrs.
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Byi'ne had delivered certain money to Maurice

Doyle to pay certain debts, but that Doyle con-

verted the money to his own use and that certain

bonds were placed in an iron safe left with Doyle

bj^ Mrs. B3a'ne who locked it and kept the keys in

her possession; but Doyle, by means of false keys,

opened the safe, abstracted the bonds and placed

in their stead forged bonds for a similar amount.

The Master in Chancery found that the evidence

substantiated the allegations of the bill. The

Master's report was confirmed and a decree entered

for the complainants. On appeal, this decree was

reversed and the bill was ordered dismissed. The

court said, inter alia:

"And the acquisition of property by either

larceny or trespass, it is believed, has never

been held to create the relation of trustee and

cestui que trust. And this is what the charge

in the bill, and the e^ddence in its support,

if it were believed, amounts to, and nothing

more. If such facts were held to create a

trust, the court would have jurisdiction in every

case of larceny and trespass de bonis

asportatis."

Cases can be found where courts have declared

constructive trusts in property in the possession

of a thief after the thief has been convicted of the

larceny of that property in a criminal trial, but

there is not in the books, so far as we have been
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able to find, after an exhaustive search, a single case

holding a man a constructive trustee of property

which he is alleged to have stolen, but of which

crime a jury has foimd him not guilty or of which

he has not been convicted. We cannot even find

a single case in which an equity court has held

that it had jurisdiction under such circumstances.

We challenge opposing counsel to produce a single

authority in which any such rule is stated.

These attempts to impose constructive trusts have

arisen probably more often in connection with banks

than any other one institution. Morse in his work

on Banks, first volume, Sec. 173, says:

"If the cashier embezzles funds of the bank,

and invests them, a court of chancery has no

power to fasten a trust upon the investment,

and to declare the cashier to be a trustee hold-

ing that he has purchased in trust for the bank.

The mere fact that the cashier obtained the

means of purchasing by a theft from the cor-

porate funds, providing that he actually made

the purchase in his o^vn name, and on his own

account, does not create such a case of implied

or resulting trust as to give jurisdiction to a

court of equity for the sake of taking posses-

sion of the purchased property, and in order

that indemnification may be made from it to

the bank."
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(5). Without title or jwssession there could be

no trust. The comjDlaint in this case pleads affirm-

atively that Tiberg has not title, possession, or right

of possession of this fund or any part of it. It

also fails to contain any direct allegation that

Tiberg is even claiming any title to, interest in, or

lien on the fund. The purpose of the amendment

in this particular was to avoid the ruling of the

district judge that inasmuch as the complaint

showed that Tiberg claimed title, he was entitled to

a jury trial. On that issue, we assume that the

appellant will argue here that the complaint does

not show that Tiberg is claiming title to the fund.

We believe that the complaint, taken as a whole,

shows that he is claiming title ; but for the purposes

of this point, we will argue it on what must be

the theory of the appellant.

Can a person be charged as trustee who, accord-

ing to the bill in equitj^ by which it is sought to

establish such trust, has not the legal title, pos-

session, or right of possession of and is not claim-

ing any title to the property of which it is sought

to have him declared a trustee ? The question ought

to answer itself. How can a man be held as a

trustee of property of which, according to the bill,

he has not and is not claiming either a legal or

equitable title and has not possession or right of

possession? Suppose an equity court should decree

a man to be a trustee imder such circumstances.

AYhat order would it make? Would it make an
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order directing him to convey either the legal ox

equitable title to the cestui? He could not comply

with such an order because, according to the bill,

he has not either the legal or equitable title. Would

it make an order quieting title in the plaintiff?

That would be useless, because the complaint fails

to show that the defendant is claiming title. Would

it make an order directing the alleged trustee to

deliver possession of the property? He could not

because, according to the allegations of the bill, he

has not possession. Would the court make an

order directing an assignment of the right of pos-

session? Under the allegations of the bill, he has

no such right.

It will certainly be conceded that there could

be no trust in this case unless it is a constructive

trust and that Tiberg could not be a trustee unless

he is a trustee ex nialeficio. The rule is laid down

m 39 Cyc. 169, that constructive trusts are trusts

which arise by operation of law "whenever the

circumstances under which property was acquired

make it inequitable that it should be retained by

Mm wJio holds the legal title/' This definition

shows the necessity for legal title in the alleged

trustee. We do not claim that there must neces-

sarily be an actual legal title in pereonal property

before a constructive trust may arise. In the

case of real property, beyond a question, the record

legal title must be in the alleged trustee or no con-

structive trust arises. Inasmuch, however, as the
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possession of personal property is often proof of

title, and the possession is in itself prima facie

title to personal property, a constructive trust may
arise as against the person who has not actual

legal title, but who has the possession, that is, the

prima facie legal title, of personal property. Many

of the authorities lay down the rule that a con-

structive trust may arise as against the person who

has the legal title. In considering these authori-

ties, it must be understood that they treat the actual

possession of personal property as legal title.

In Walker v. Bruce, 97 Pac. 250 (252), con-

structive trusts are defined as follows:

''Constructive trusts are such as are raised

by equity in respect to property which has been

acquired by fraud, or where, although acquired

without fraud, it is against equity that it should

be retained by him who holds the legal title.

Washburn on Real Property, Sec. 1430."

In Borchert v. Borchert, 113 N. W. 35 (37) the

rule is stated: "An action lies to establish a con-

structive trust and to recover the subject thereof

where the property wrongfully obtained in specie,

or in its converted form, still remains in the pos-

session of the wrongdoer/'

In Christy v. Sill, 95 Pa. St. 380, it is specifi-

cally laid down that a constructive trustee must

have the manual possession of the property on

which it is sought to impress a trust. The court
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said: ''He is not trustee for the title, for that he

never acquired, but of the thing which he has in

manual possession/'

In S)iiith V. Des Moines National Bank, 78 N.

W. 238 (239), it is stated: "It is a general rule that

anyone wrongfully possessed of an estate becomes a

trustee ex maleficio."

In Moore v. Crump, 37 So. 109 (110) the court

states: "The complainants (appellees here), in-

voke the well-established and well-recognized doc-

trine that, where a grantee or devisee obtains the

possession and title to land intended for another

by actual fraud, on proof of the fraud, a trust will

be raised in favor of the latter."

In Fetter's Equity, 198, the rule is stated:

"When, on the grounds of justice and good con-

science, without reference to the intention of the

parties, equity considers the holder of the legal

estate to be not entitled to enjoy the equitable or

beneficial interest, it treats him as a trustee." To

the same effect see 2 Pom. Eq. Jur. Sec. 1053.

In People v. Houghtaling, 7 Cal. 348 (352) the

rule is stated:

"The de-fendant is wrongfully in possession

of a specific fund, belonging to the plaintiff.

Said fund constitutes no part of the estate of

Wright, and defendant's appointment as ad-

ministrator of Wright, conferred upon him no

authority to take or retain it. He occupies the
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position, wJio takes possession without author-

ity of property belonging to another, and may
be treated as a trustee de son tort. Hill on

Trustees, page 173."

The case of Newton v. Porter, 69 N. Y. 133, 25

Am. Rep. 152 is as favorable to complainant in

this case as are any of the well-considered opinions,

but it is laid down expressly there that equity can

only impress the property with a constructive trust

while it remains in the possession of the alleged

thief or his assignee with notice, and that the action

is against the person in possession. What right

then, has the Pioneer Mining Co. to maintain this

action against Tiberg? The bill in equity shows

that Tiberg has not possession and they allege

facts which, if true, would have prevented him from

ever getting or transferring any legal title, because

a thief can acquire no title to the property he steals

or the proceeds thereof.

Silsbury v. McCoon, 53 Am. Dec. 307;

Bassett v. Spofford, 6 Am. Rep. 101.

Perry, in his work on trusts, Vol. 1, p. 520, makes

it plain that a man cannot be a trustee unless he

has the legal title and the primary use. He says:

''From these instances, it will be seen that,

in order to create a trust, it is necessary to

prevent the legal estate from vesting in a
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cestui que trust, and it is necessary that not

onl}^ the legal title, but the primary use, should

vest in the trustee."

This author further makes it plain that a court of

equity has no power to prevent a trustee from

reducing a trust fund to possession. This court

could only grant an injunction on the theory that

Tiberg is a trustee, and we submit that it would be

the first time that an equity court ever enjoined

a trustee from taking possession of the trust estate.

Mr. Perry sajs: "The trustee, being liable for a

breach of trust, if he permits any misapplication

of the funds, should of course have the possession

and control of all personal property." Vol 1, page

558.

(6). An equity court is asked to review an ad-

judicated charge of crime. The complaint affirma-

tively alleges that the money came into the posses-

sion of the clerk of the court in connection with

a charge of crime and that this charge has been

adjudicated. The equity court is then, in effect

asked to review and revise the adjudication in the

criminal case and to direct what the law court shall

do in the criminal case with certain evidence there-

in. There is no case in the books where any court

has ever assumed to possess any such power or

jurisdiction. There are cases in which the plead-

ing affirmatively showed that the defendant in a

criminal case had been convicted and in which the

court gave the adjudication in the criminal case
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its full weight and disposed of the property of

which the defendant in the criminal case had been

found guilty of stealing. The basis of this power

has been expressly placed by some of the courts

on the theory that the defendant could not com-

plain because he has been convicted in a criminal

action. In other words, while the criminal action

is not, of course, in a strict sense, an adjudication,

another court called upon to pass upon the title

or right of possession of the property of which

the defendant in the criminal case was found guilty

of stealing, treats the adjudication in the criminal

case as in effect, binding in a suit in which both

the parties and issues are different.

In any event, as the district judge in this case

states in his opinion, the presumption of innocence

obtains. All of the authorities hold that in

a civil action over the same property of which the

defendant was contacted of stealing in the criminal

case, the presumptioin of innocence obtains. Some

of them deny that the crime must be proved in

the civil case beyond a reasonable doubt, but they

then proceed to state the rule in words that mean

the same thing. See

2 Greenleaf Evidence, Sec. 408;

Thurtell v. Beaumont, 1 Bing. 339, 8 Eng.

Com. Law Rep. 531

;

Taylor's Evidence 97;
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Bishop on Marriage <& Divorce, Sec. 644;

Thayer v. Boyle, 30 Me. 475;

Butman v. Hobbs, 35 Me. 228;

McConnell v. Mutual Insurance Co., 18 111.

229;

Pryce v. Security Insurance Co., 29 Wis. 270

;

Freeman v. Freeman, 31 Wis. 235;

White V. Comstock, 6 Vt. 405;

Brooks V. Morse, 10 Vt. 37;

Bicker v. Hooper, 35 Vt. 457.

(7). The bill shows no equity.

(a). It is elementary, of course, that the complaint

must show that the plaintiff has not an adequate

remedy at law. The complaint in this case does not

show that Tiberg has not been convicted. If he has

been convicted of stealing the described property,

then the plaintiff has an adequate remedy under

Sec. 2375 Comp. L. of Alaska, b}^ means of a sum-

mary proceeding in the criminal case in connection

with which the fund in question came into the

custody of the law.

(b). The complaint contains no allegation that

there is either probability or possibility of this

money being delivered to Tiberg irrespective of

any relief the appellant may or may not get in the

pending case. There is no allegation that the clerk
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is about to pay or will deliver this fund to Tiberg

or that the court is about to or will make any

order for its deliver}^ The fund being in custodia

legis can only be returned by the clerk on the order

of the court, which order must be made in the case

in which jurisdiction over the fund was obtained.

The only allegation in the amended complaint as

to any facts showing the possibility of damage is

"that the defendant Tiberg has demanded, by oral

motion addressed to said court, the return to him

of said deposit in the hands of his said co-defendant,

and threatens to demand and claim the same, and

unless restrained from so doing, he will demand

and claim said deposit, and the said proceeds of

said gold dust, nuggets and amalgam from his said

co-defendant, Sundback, and of this court." There

is not even any allegation as to what the court did

on Tiberg 's oral motioin. The complaint must

show equity. Perhaps the court denied that oral

motion. Mere apprehension or possibility of wrong

and injury by defendant is not enough to warrant an

injunction. The complaint must show at least a

reasonable probability of wrongful action and ir-

reparable injury before an equity court will inter-

fere. Hurd V. Atchison T. S S. F. By. Co., 84 Pac.

553. It is too elementary to need the citation of

further authorities that equity courts will not take

jurisdiction of actions which merely seek to prevent

a person from making demands for the possession

of personal property, there being nothing in the
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complaint to show even a possibility that the de-

mand would be complied with by any person.

(e). The sole ground of equitable jurisdiction

claimed in the complaint is insolvency of Tiberg.

In the first place, if the fund in question was de-

livered to Tiberg, it is very apparent that he would

be able to respond in damages and could be com-

pelled to pay a judgment at law to the extent of

$14,345.02. In other words, the facts pleaded in

the complaint negative the conclusion of insolvency.

Moreover, an equity court will not take jurisdiction

merely because of insolvency and a bill in equity that

states no other ground for equitable interference

is demurrable. If insolvency be admitted, the rule

is that that alone does not make the remedy at

law inadequate. If it did, then every man who had

a suit against a defendant, where the defendant

is unable at the time to pay the judgment rendered,

could bring his suit in equity and deprive the de-

fendant of a jury trial. This is obviously not the

law.

Pensacola etc. Co. v. Spratt, 91 Am. Dec. 747

;

12 Fla. 26;

Heilman v. Union Canal Co., 37 Pa. St.

100;

Mechanics Foundry v. Ryall, 17 Pac. 703;

Centerville etc. Co. v. Barnett, 2 Ind. 536;

Moore v. Ealliday, 72 Pac. 801

;
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Dills V. Doehler, 26 Atl. 398; 36 Ain. St. Rep.

345; 20 L. R. A. 432;

Brown v. Birmingham, 37 So. 173;

Reyes v. Middleton, 17 So. 937; 51 Ain. St.

17, 29 L. R. A. 66.

The language of the Mechanics Foundry case is

very apt. That was an action to restrain a tres-

pass and there was an allegation both of irreparable

injury and of insolvency. The court said: "Nor

will equity interpose to restrain a trespasser simply

because he is a trespasser and is insolvent." The

plaintiff in this case could not possibly recover

without proving a trespass.

In the Dills case, an action was brought to re-

strain a person from resuming the practice of

dentistry in a certain city without the payment of

a sum fixed upon by contract between him and

a former associate. The bill set up the contract,

its breach, and the insolvency of the defendant and

alleged that the plaintiff had no plain, speedy and

adequate remedy at law. The lower court granted

an injunction. This was reversed \ij the Connecti-

cut Supreme Court on appeal. The court said:

''The brief of the plaintiff's counsel suggests

that the defendant is insolvent, and that the

plaintiff could not collect the damages if he

should obtain a judgment therefor. There is

no finding to that effect; and if it were so,
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that fact could not give to a court of equity,

the right to issue an injunction. It is the con-

tract itself which gives to or takes away from

the court its jurisdiction, not the wealth or

poverty of a party defendant. Nessle v. Reese,

19 Abb. Pr. 240, 29 How. Pr. 382."

Therefore, in the case at bar, it must be the al-

legation that the defendant Tiberg wrongfully took

this gold dust which gives to or takes away from

this equity court its jurisdiction. That jurisdiction

cannot be aided by a mere allegation of insolvency

and, under all the authorities, the allegation as to

the taking of the property and of the title thereto,

is a question of law to be determined by a jury.

The rule is: *' Where the main object of suit is

to settle title, an injunction to restrain a trespass

mil not be granted merely because of the insolv-

ency of the defendant."

22 Cyc. 839;

Strang v. Richmond, 93 Fed. 71

;

Godwin v. Phifer, 41 So. 597;

Morgan v. Palmer, 48 N. H. 336;

Pensacola etc. Co. v. Spratt, 91 Am. Dec.

747 1

In this last case, part of the syllabus reads: ''In-

solvency of defendant is not of itself sufficient to
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authorize granting of injunction. There must ex-

ist some other equitable grounds for the interpo-

sition of the court."

In the Strang case, the court said:

**Comj)lainant comes into this forum because

of alleged inadequacy of relief at law. This,

in a large measure, depends upon the character

of the relief to which he is entitled, unless it

be that upon the mere allegation of insolvency

he is entitled to redress in a court of equity.

This is not my understanding of the law. Some-

thing more than an apprehension that a judg-

ment, if obtained, will not prove availing, on

account of insolvency, is necessary to justify a

court of equity in reaching forth its hand to

give relief. Serious consequences may result

by this action on the paii: of the court. The

right of trial by jury is denied the parties,

and courts of equity should only intervene

where the remedy at law is plainly inadequate

;

that is to say, where, by the ordinary legal

procedure, the merits of the controversy, ac-

cording to right and justice, cannot be gotten

at, and relief afforded. 1 Story, Eq. Jur. Sec.

33, and note; Hyer v. Traction Co., 168 U. S.

471, 480, 18 Sup. Ct. 114; Fallon v. R. R. Co.,

1 Dill. 125, 126, Fed. Cas. No. 4629."

In the Godwin case the court said:

"The insolvency of the debtor is never a

sufficient reason of itself for the exercise of the
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extraordinary power of the court by way of

injunction. There must be some other equit-

able ground combined with insolvency."

What other equitable ground is there in this case ?

The case turns on the question of title which is

purely a question of law. The claim that Tiberg is

trustee is purely a pleading of a legal conclusion

which also turns on the question of title involved.

There is no equitable ground except insolvency.

(c). The appellant has an adequate remedy at

law. It can bring an action at law in connection

with which defendant Tiberg will be entitled to a

jury trial. In an ancillary proceeding, after the

commencement of such an action at law, if the

facts warrant, it could get either an injunction in

aid of the law action, or an order that the money

be paid into the registry of the court to abide by

the outcome of the action, or all of the interested

parties might be compelled to interplead. The clerk

cannot be compelled to deliver the money until

after an order of the court made in the case of

JJ. S. V. Tiherg. These are clearly remedies which

are plain, speedy and adequate. That the appell-

ant in this case has an adequate remedy at law, see,

The Sultan v. Providence Tool Co., 23 Fed. 572;

Dumont v. Frye, 12 Fed. 21; Edelman v. Latshaw,

28 Atl. 475 ; Buzard v. Houston, 119 U. S. 347, 30

L. Ed. 451; Sawyer v. Atchison etc. Co., 129 Fed.

100; Fletcher v. Boot, 88 N. E. 987; Lawrence v.
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Times Printing Co., 90 Fed. 24; Paine v. Doughty,

96 N. E. 212 ; Deepivater Ry. Co. v. Hotter, 116 Am.

St. Rep. 873, 53 S. E. 705.

In the Lawrence case, 90 Fed. 24, an attempt was

made to have the Times Printing Co. declared a

trustee ex maleficio of certain property, but the

court held that inasmuch as the property in question

was capable of manual possession they could re-

cover in an action at law. The court said:

''They say that the complainant asserts

ownership and legal title to the franchises in

question, but that, through the fraud of the

respondent the Times Printing Company, the

possession and enjoyment of his property rights

in this and other valuable things, such as the

good will, name, etc., of said newspaper, are

unlawfully withheld from him; that the con-

duct of the Times Printing Company in the

particulars alleged in effect places that com-

pany legally in the attitude of a trustee ex

maleficio, or a transferee under a fraudulent

conveyance holding the property for the real

owner. Their argument rests upon the proposi-

tion that the franchise, the good will, the name,

and the circulation of the newspaper are spe-

cific articles of property, capable of being trans-

ferred and reduced to possession by the acts of

the parties, and that said property has a legal

situs within this district, and is therefore with-

in the jurisdiction of this court, so that the
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court may, by its decree, enjoin the mala fide

holder from using the same, and also protect

the rightful owner in the exclusive use and en-

joyment thereof. * * *.

As to the books containing accounts and

names of subscribers and patrons of the news-

paper, they are articles of which manual pos-

session may be taken , and which may therefore

be recovered in an action at law. Therefore

a court of equity is without jurisdiction to

assist the complainant in recovering possession

of said property."

(8). The title to this fund is involved and can-

not he tried in this action. No doubt the appellant

will claim that the amended complaint does not

show that Tibei'g claims title to this property. We
think, however, that the amended complaint, taken

as a whole, and particularly Paragraphs V and

XI, show that Tiberg claims title. In fact, the

appellant pleads a title in him derived by con-

version. The rule is elementary that an equity

court will not interfere to protect a claimed right

in property until the complainant has established

his title by an action at law. In 22 Cyc. 818, the

rule is stated:

''As a general rule, a court of equity will not

interfere to protect legal rights in property

until the complainant has established his title

or right by an action at law, especially where
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the answer denies the title of the complainant

to the ]property sought to be protected."

In 22 Cyc. page 821, the rule is laid down: "Like-

wise equity vnll not try title to personal property

in an injimction suit."

In Kistler v. Weaver, 47 S. E. 478 (479), the rule

is stated:

"An injunction will not issue when the title

to personal property is the sole question in-

volved. The question of title cannot be tried in

that way. Baxter v. Baxter, 77 N. C. 118."

See also:

Young v. Young, 9 B. Mon. (Kj^) 66;

Potver V. Alger, 13 Abb. Pr. 284;

Cumberland etc. Co. v. Allen, 6 Ky. Law Rep.

741.

In Tacoma Railway & Potver Co. v. Pacific Trac-

tion Co., 155 Fed. 259, it was held that complainant

had no standing in a court of equity to obtain an

injunction because the object was to obtain an

injunction to protect a disputed legal right and that

a showing that defendant claimed title adversely

to the complainant, put the complainant out of

court. That decision is based on Erhardt v. Boaro,

113 U. S. 537, 28 L. Ed. 1116, in which the Supreme

Court of the United States held that where an

equitable suit was merely ancillary to an action

at law to establish the title, the equity court, in
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the ancillary proceeding for the purpose of pre-

venting irremediable mischief, could preserve the

property from destruction pending the legal pro-

ceedings. The court there makes it plain that an

equity court has no power to try title and that an

issue raised as to title puts the complainant out

of court unless the action is merely ancillary to a

suit at law. In other words, the equity court does

not try title and does not permit complainants by

subterfuges to prevent defendants from having ques-

tions of title tried to a jury. In Lanier v. Alison, 31

Fed 100, it was specifically held that complainant

must proceed at law for the assertion of her title.

See also: Simmons v. Day, 114 N. W. 853; Hamil-

ton V. Brent Lbr. Co., 28 So. 698 ; Vaughn v. Yawn,

29 S. E. 759; Toledo etc. Co. v. St. Louis etc. Co.,

70 N. E. 715; Munyos v. Filmore, 16 S. W. 257;

Stone V. Snell, 94 N. W. 525 ; North Shore R. Co.

V. Pennsylvania Co., 44 Atl. 1083 ; Watson v. Farrel,

12 S. E. 724; Lownsdale v. Grays Harbor Boom Co.,

117 Fed. 983 ; Todd v. Statts, 46 Atl. 645 ; Hume v.

Burns, 90 Pac. 1009; Allott v. American Stratv-

hoard Co., 86 N. E. 685; Eastern Oregon Land Co.

V. Willotv etc. Co., 187 Fed. 466; Imperial Realty

Co. V. West Jersey etc. Co., 81 Atl. 837; St. Louis

etc. Co. V. Wervess, 23 Fed. 691. In Cumberland

etc. Co. V. Allen, 6 Ky. Law Rep. 741, is was held:
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"Equity will not interpose by injunction to

enable parties to try title to personal property;

the remedy at law being sufficient for that

purpose."

In Young v. Yotmg, 9 B. Mon. (Ky.) 66, an in-

junction was brought to prevent the transfer of two

slaves. Plaintiff claimed to own the slaves and

alleged that the defendant was in possession of them

and was about to sell them to the irreparable damage

of the plaintiff. Defendant denied the title of the

plaintiff and the court held that the issue as to title

put the plaintiff out of court.

(9). Sundhack could not he held as trustee and

therefore there is an improper joinder of parties

defendant. The appellee, Sundback, does not claim

to hold under Tiberg. It is elementary that if A
is a trustee of certain property and B takes imder

A with knowledge of the trust, B becomes a trustee,

but B must take by virtue of a voluntary conveyance

on the part of A before the mantle of the trust will

fall on B's shoulders. In this case, Sundback does

not hold under Tiberg because Tiberg was dispos-

sessed by superior force and Sundback claims under

and by virtue of that superior force and his official

position.

(10) Equity cannot operate to prevent a trustee

taking possession of trust funds. The amended

complaint seeks to charge Tiberg as a trustee and
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then to prevent him as trustee from taking pos-

session of the funds. We challenge opposing coun-

sel to cite a single authority sustaining such a

position. It is laid down by Perry in his work on
Trusts, Vol. 1, page 704, as follows:

'^The first duty of the trustee, after his ap-

pointment and qualification to act, is to secure

the possession of the trust property."

The complaint alleges that Tiberg is a trustee and

then asks the court to enjoin the alleged trustee

from doing what the authorities say is his first duty.

These positions are clearly inconsistent.

(11). The money cannot he identified. The com-

plaint alleges that Tiberg took gold dust, etc., re-

torted it and delivered the amalgam so retorted to

the assay office and received a certificate therefor;

that thereafter this certificate was cashed and

Tiberg received for it $5345.02 in cash and a ne-

gotiable draft, and that this draft had been since

cashed by the appellee Sundback. It was held

in Union National Bank of Chicago v. Goetz, 138 111.

127, 32 Am. St. Rep. 119, that the right to pursue

as a trust fimd property which has been wrong-

fully converted into other property, fails when

the means of ascertaining its identity is lost, and

that as a matter of law such means of ascertaining

its identity is always lost when the subject matter

is turned into money or becomes confounded in a

general mass of property of the same description.
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Justice Story, in liis work on Equity Jurisprudence,

Vol. 2, Sec. 1258, says that tlie right to follow the

property converted "ceases when the means of ascer-

tainment fails, which, of course, is the case when
the subject matter is turned into money, and mixed

and confounded in a general mass of property of

the same description." What else has happened

in this case? In the case of School Trustees v.

Kirwin, 25 111. 62, the court held that an action of

this kind could be maintained only against a person

in possession of trust property and that the funds

in that case having been deposited in the bank,

its identity as a fund was lost and the court of

equity was powerless. The court said

:

"When it was received into the bank, the

money was mixed up with the money of the

bank, and its identity as a fund thereby lost.

It never appeared on the books of the bank

as a part of the school fund or school money.

* * * The means of ascertaining the iden-

tity of this fund having failed, by the money

having been mixed and confounded in a general

mass of property of the bank of the same des-

cription, the right to pursue it must also fail."

In the case of Thompson's Appeal, 22 Pa. St. 16,

the Supreme Court of Pennsylvania said:

"The right of pursuing it (alleged trust

fund) fails when the means of ascertainment

fails. This is always the case when the sub-
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ject matter is turned into money, and mixed and
confounded in a general mass of property of the

same description."

To the same effect see: Goodell v. Buck, 67 Me.

514; Portland etc. Co. v. Locks, IS Me. 370; U. S.

V. Inhabitants of Waterhorough, 2 Ware 158;

Englar v. Offutt, 70 Md. 78, 14 Am. St. Rep. 332;

Jolinsoyi V. Ames, 11 Pick. 173.

With respect to the identity of this fund. Perry on

Trusts, Vol. 1, p. 1358, says:

''But if the identity of the fund is lost, as

by mixture with private funds, and the whole

deposited to a private account, the cestui will

stand on no better footing than other creditors

of the trustee."

Lord King in Deg v. Deg, 2 P. Wms. 414, long

ago remarked that:

"Money has no earmark, in so much that

if a receiver of rents should lay out all the

money in the purchase of land, or if an ex-

ecutor should realize all his testator's estate and

afterwards die insolvent, a court of equity could

not charge or follow the land."

The same thing has been held as to bank notes and

negotiable bills. Cox v. Bateman, 2 Ves. 19; Whit-

comb V. Jacobs, 1 Salk. 160; White v. Whorwood,

2 Atk. 159.

(12). The property having been taken from Ti-

berg's person in connection with his arrest on a
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criminal charge, it cannot he subjected to any pro-

cess either legal or equitable until it has first been

returned to Tiberg, or until he has been convicted of

stealing that identical property. The fourth amend-

ment to the Constitntion of the United States guar-

antees to the people security for their persons,

houses, papers and effects against unreasonable

searches and seizures. The fifth amendment con-

tains an inhibition against taking property with-

out due process of law. Our laws do not permit

the forfeiture of property rights by reason of a

conviction for a crime, and certainly not when the

criminal case has merely been ''adjudicated." The

possession of personal property is prima facie proof

of title and both title to and possession of personal

property are property rights which are protected

by the fifth amendment and of which a person can-

not be deprived without due process of law. The

seizure and search incidental to the arrest of a

person on a criminal charge, are certainly not due

process of law, insofar as the title to and right of

possession of the property removed from his person

is concerned. Amendments four and five are limi-

tations upon the territories and their courts. Ty.

V. Cutinola, 4 N. M. 160.

Tiberg was deprived of his possession in connec-

tion with a criminal charge. That criminal charge

being ''adjudicated," the money must first be re-

turned to him from whom it was taken before it

can be reached by any process.

94



Welch V. Gleason, 5 S. E. 599;

Holkner v. Hennessey, 42 S. W. 1090, 39 L.

R A. 165;

Sturtevant v. Bolin, 78 N. W. 265

;

Hill V. Hatch, 63 Am. St. 82, 41 S. W. 349;

Dale V. BmmiUy, 64 L. R. A. 112;

Baker v. Peterson, 77 N. W. 774;

Allen V. Gerard, 44 Atl. 592, 79 Am. St. Rep.

816;

U. S. V. Parker, 166 Fed. 137;

Cowart V. Caldivell, 68 S. E. 500;

Priestly v. HilUard, 187 Fed. 784;

Morris v. Penniman, 74 Am. Dec. 675;

Robinson v. Howard, 7 Cush. 257, 61 Mass.

257;

Commercial Exchange Bank v. McLeod, 65

Iowa 665, 54 Am. Rep. 36;

RicJiardson v. Anderson, 18 S. W. 195.

The Massachusetts case of Robinson v. Howard,

supra, is squarely in point. In that case, the plain-

tiff tried to impress a trust upon property in the

hands of an officer, which property the officer had

taken off of an arrested person by virtue of a crimi-

nal warrant. In that case, as in this one, the arrest-
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ed person and the officer were made defendants and

the defendant in the criminal charge had been ac-

quitted. The claun made in the bill was that the of-

ficer was a trustee. The alleged trustee made a show-

ing that he took the articles as officer at the time he

arrested his co-defendant for larceny and that the

co-defendant had been discharged from the criminal

charge. The court said:

''The court are of opinion, that the judgment

of the court of coromon pleas ought to be af-

firmed, and the trustee discharged. The trustee

was an officer charged with the ser^dce of

criminal process, issued on the complaint of this

plaintiff. He acted by color of his office, and,

as incidental to the service of the process, took

from the trustee the money and property in ques-

tion, declaring it to be in performance of his of-

ficial duty, which was to carry the defendant be-

fore the examining magistrate. * * * The prop-

erty was taken by him as a public officer, per-

forming an official duty. We should fear that

any other construction would lead to a gross

abuse of criminal process. Such process might

be used to search the person, or otherwise, under

color of lawful authority, to get possession of

the property of a debtor, in order to place it

in the hands of the officer, and thus would

make it attachable by trustee process." The

case was dismissed.
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The same thing has been tried in several other

cases in an attempt to get around the rule that

money in the hands of an officer cannot be gar-

nisheed. The courts have uniformly held that

property in the hands of an officer can no more

be impressed with a trust than it can be garnisheed.

The courts uniformly hold that if the officer in

question is not holding officially, his possession is

the possession of the defendant in a criminal case

and that his possession being wrongful, no ad-

vantage whatever can be taken of it. If, however,

the possession of the officer is rightful, the rule

is as stated in the Cowart case, 68 S. E. 500:

"The general rule is that while property or

money is in custodia legis, the officer holding

it is a mere hand of the court; his possession

is possession of the court; to interfere with

his possession is to invade the jurisdiction of

the court itself; and an officer so situated is

bound by the orders and judgments of the court

w^hose mere agent he is and he can make no

disposition of such money or property without

the consent of his own court, express or im-

plied."

In the case of Holker v. Hennessey, 42 S. W.

1090, the court said

:

''An officer is not liable by the trustee pro-

cess to a creditor of a person arrested by him

on a criminal warrant for money or other
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property taken by the officer under color of

official duty from the person of his prisoner

and for which he gives the latter a receipt."

Quoting from Morris v. Renniman, 14 Gray, 220:

"Such process might be used to search the

person or otherwise under color of lawful au-

thority to get possession of the property of

the debtor in order to place it in the hands

of the officer and thus make it attachable."

Where is there any difference in the present case,

when property taken in the same manner is sought

to be tied up by injunction until it is disposed of

by a judgment in a civil action? The same court

in the Renniman case, supra, cited in the Hennessey

case, goes on to say:

**No such abuse of criminal process should be

allowed. The people should be secure in their

persons, papers, homes and effects and from

unreasonable searches and seizures."

In the Hennessey case above cited, the court fur-

ther says:

*'The rule of general application is that

money or property which has come into the

hands of an officer of the court by virtue of

legal process, is regarded as in the custody of

the law and cannot be taken from him under

other process, either of execution, attachment

or garnishment. * * * The officer in such
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case is the mere agent of the coui't and cus-

todian of the property and to permit an inter-

ference with his possession would be to inter-

fere with the jurisdiction of the court, and

divert the property from the purposes for

which it is held. No one could reasonably

claim that money or other property taken from

the person of a prisoner and held to be used

as evidence of a criminal charge, could be taken

out of his possession by other legal process

whether of the same court or another at least

until final judgment of conviction/^

Is not the language last quoted absolutely de-

cisive of this question?

In the case of Dahms v. Sears, 11 Pac. 891, the

court says:

"The security of the public may justify the

searching of a prisoner confined in prison upon

criminal or even civil process and taking from

him of smy property in his possession that

would aid him to make an escape * * *

but to allow private parties to take advantage

of the circumstances in order that they may
secure a personal benefit would be a violation

of that faith which the commonwealth owes to

persons held in custody under its authority and

lav\^s. It would lead to oppression and abuse.

The object and purpose of an arrest under

civil and criminal process would be perverted
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and schemes and devices be resorted to by im-

portunate creditors to enforce a payment of

their demands that would outrage justice and

the right to personal security."

We respectfully ask why the same reasons do

not apj)ly to the present case where the property

is sought to be reached by a civil process?

The case of State v. Williams, 16 N. W. 586, is

squarely on all fours with the case at bar and de-

cisive of the question involved. In this Williams

case, the defendant was accused of stealing money

which was taken from him by search warrant and

the money deposited in the hands of the Clerk of the

Court. Quoting from the opinion:

"After the acquittal upon the indictment the

defendant filed a motion for an order for the

return of the money to her which motion the

court overruled. The court against the ob-

jections of the defendant, ordered a jury to be

called to try the title to the money. The de-

fendant filed a motion to dismiss the case which

motion was overruled. A trial to a jury was

then had and resulted as above set forth. (The

jury found the money in question to be the

property of the prosecuting witness). If the de-

fendant had been convicted of stealing the

money in question, the duty of the District

Court would have been clear. Sec. 4657 of the

Code provides that 'if the property stolen or

100



embezzled has not been delivered to the owner,

the court before which the conviction was had
may, on proof of his title, order its restoration.

'

In such case the conviction would be sufficient

evidence that the money did not belong to the

defendant. The only question for the court

would be as to whether it belonged to the person

from whom it was alleged to have been stolen.

The court, we presume, might properly enough

proceed to determine such question in a sum-

mary way. No third person would be affected

by the finding. But we have a case where the

defendant was acquitted. We must presume

then that the money was not stolen. For such

a case the statute seems to make no provision.

It was probably not deemed necessary to make

any provision. The money having been forc-

ibly taken under a search warrant from a

person presumptively innocent, it would seem to

follow as a matter of course that the person

holding the money in custody should deliver it

to the person from whom it had been thus

taken. We do not say that the judgment of

acquittal was conclusive evidence of title in the

defendant, all that we hold is that this action

having been determined in the defendant's

favor, she was entitled to go out of court and

he placed in the same situation in tvldcJi she

was before the money was taken, leaving Miller,
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or any other person who may claim the money,

to pursue his remedy hy action in his otvn

name." Case reversed.

The case in effect holds that it is not, under such

circumstances, for the court, in disposing of a mo-

tion for the return to the defendant of alleged

stolen goods, to hear any evidence as to title either

by calling a jury or without a jury. The point

decided is that the status quo must be restored

before the property can be reached by civil pro-

cess. There is no real distinction between the Iowa

Statute and the Alaska statute on the same sub-

ject. Sec. 2375 Comp. L. of Alaska reads:

*'That if property stolen or embezzled has

not been delivered to the owner the court before

which the trial is had for the stealing or em-

bezzling may on like proof and condition, order

its delivery to the owner or his agent."

The Iowa statute uses the words "before which

the conviction is had," while the Alaska statute

uses the words "before which the trial is had";

but the language used, "that if property stolen or

embezzled," certainly presupposes a conviction,

otherwise it would not be described after trial and

acquittal as property stolen or embezzled; and for

the further reason that if a conviction is not pre-

supposed in said section, then the effect of the

section would be to give the court the power to de-

cide title to personal property in a summary way
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where there had been no adjudication of either

ownership or lack of ownership in any person. This

is absurd. It follows then, that Sec. 2375 is to all

intents and jjurposes equivalent to Sec. 4657 of the

Iowa Code. Any other rule would be in direct vio-

lation of principles laid down by all of the au-

thorities in cases where like advantage is sought

to be taken of persons by depriving them of prop-

erty on their persons by means of criminal process

and then subjecting such property to civil process

which could not reach the property while on the

person of the defendant. The possession of the

court, where money is taken from a person at the

time of his arrest on a criminal charge, is wrong-

ful (and therefore no advantage of that possession

can be taken) if the person arrested is not guilty,

and should be deemed the possession of the defend-

ant for all purposes except those of the criminal

case itself and the property should be as inviolate

from seizure or disposal by or on any form of

civil process as if it were in the personal possession

of the defendant.

Fifth and Sixth Assignments.

These relate to the denial of the injunction

pendente lite. There are two insuperable reasons

why there can be no review on the merits of these

assignments. First, no exception was taken in the

lower court. (R. 35). Sec. 1055 Comp. L. of

Alaska provides:
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'*No exception need be taken or allowed to

any decision upon a matter of law when the

same is entered in the journal or made wholly

upon matters in writing and on file in the

court."

A ruling on the order to show cause why an injunc-

tion pendente lite should not be granted was not

"upon a matter of law." That order was a discre-

tionary order in the lower court and the court

was thereby called upon to exercise his discretion

under all of the facts and circiunstances. The

record (pages 10 and 35) shows that the lowv^r

court made the order on e\^dence then introduced.

In other words, the ruling was a ruling on u

question of fact or at least a mixed question of la^"

and fact. It was therefore necessary to take an

exception. It is too elementary to need a citation

of authorities that where it is necessary to take

an exception the appellate court will not review the

ruling of the trial court where no exception was as

a matter of fact taken.

Second, the e\adence on which the district judge

acted is not here. This court, as we have hereto

fore shown in our argument on the motions, has

not before you the evidence on which the district

judge acted and therefore cannot review the order.

In any event, the order made was purely discre-

tionary. In Southerm Pacific Co. v. Earl, 27 C. C.

A. 185, this court, speaking of a similar assignment

of error said:
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"The decision of the judge who made the

order will not be reversed unless it appears,

after a consideration of all the evidence upon
which his action was based, that his legal

discretion to grant or withhold the order was

improvidently exercised. '

'

This decision is cited with approval in Raliley v.

Columbia Phonograph Co., 58 C. C. A. 639. How,

under the state of the record here, could this court

consider ''all the evidence" upon which Judge Mu-

rane based his action? In Vogel v. Warsing, 77

C. C. A. 199, this court, speaking through Judge

Gilbert, said:

"The granting or withholding of an injunc-

tion pendente lite ordinarily rests in the sound

discretion of the court to which the application

is made. It is not for this court to say whether

it wouldhave granted or withheld an injimction

upon the showing which was made in the court

below. We must recognize that upon that court

was imposed the responsibility of the exercise of

sound discretion upon the case as it was pre-

sented. Unless there has been a plain disregard

of the facts or of the settled principles of

equity applicable thereto, the exercise of the

discretion of that court is not subject to re-

versal in this."
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The only question before the appellate court in

such a case is, as stated in Firshall etc. Co. v. Com-
mercial etc. Co., 117 C. C. A. 354: "Does the proof

clearly establish an abuse of that discretion by the

court below?" The proof not being here, this court

certainly cannot say that there was any abuse of

discretion. No one can contend that in every case

in equity brought for the purpose of obtaining

an injunction, it is an abuse of discretion for the

trial court to refuse an injunction pendente lite.

See also

Mitchell V. Colorado F. & I. Co., 117 Fed.

723;

Allen V. Pedro, 68 Pac. 99;

Buffington v. Harvey, 95 U. S. 99, 24 L.

Ed. 381;

Love V. Atchison etc. Co., 107 C. C. A. 403;

Henry Gas Co. v. U. S., Ill C. C. A. 612;

Kankakee v. American Water Supply Co.,

118 C. C. A. 195.

Seventh Assignment.

This is the claim that the court erred in dis-

charging the restraining order. In the first place,

as we have heretofore shown, the restraining order
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died a natural death on October 29, 1912. In the

second place, the defendants were entitled as a

matter of right to a dissolution of the restraining

order when the court refused an injunction pendente

lite. That the lower court should be affirmed is

respectfully submitted.

O. L. WILLETT,

PRANK OLESON,

GEORGE B. GRIGSBY,

BERKELEY B. BLAKE,

Attorneys for Appellee Johan Tiberg.
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Jnr tl}^ Ntntlj Qltrrmt

PIONEER MINING CO.,

Appellant,

vs.

JOHAN TIBERG and JOHn/ ^^- ^338.

SUNDBACK, as Clerk,

Appellees.

Appellant's brief having been received subsequent

to the printing of this appellee's brief, we make our

answer thereto in this supplemental brief.

In the opening words of appellant's brief ''This

is an action in equity", and in the subsequent ar-

gument, particularly on page 9, the appellant char-



acterizes its own action, and, in effect, admits, as

it did in the lower court, that the complaint does

not state a cause of action at law. In other words,

tlip lower court must be sustained unless the com-

plaint is sufficient as a bill in equity.

The statement on page 3, ''all other errors must

stand or fall uj)on what this court holds relative

thereto", referring to the ruling on the demurrer,

is only one-half correct. Undoubtedly all other

assignments of error fall if the court sustains the

ruling of the lower court on the demurrer, but it

does not follow that the other assignments of error,

01^ any of them, ought to be upheld even though tho

court should reverse the lower court on the de-

murrer. For instance, it does not follow that be-

cause a comjDlaint is good against demurrer, it is

reversible error to refuse to grant an injunction

pendente lite.

The allegation on page 4 "that Tyberg is in-

solvent and not an inhabitant of Alaska", indi-

cates another reason why such complaints ought

not to be favored. The complaint shows that Ti-

berg was arrested in the State of V/ashingi:on and

was forcibh^ taken to Alaska to stand trial on a

criminal charge and that he is not an inhabitant

of Alaska. Nevertheless, while he was in Alaska

to answer this criminal charge, and before he had

an opportunity to leave that jurisdiction, this suit
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was commenced against him. This suit was brought,

as the allegations of the bill show, under Sec. 1316

Comp. L, of Alaska. The applicable part reads:

"No natural person is subject to the juris-

diction of the District Court of a district unless

he appear in the court, or be found within the

district, or be a resident thereof, or have prop-

erty therein; and in the last case only to the

extent of such property at the time the juris-

diction attached."

While it is true that Tiberg was then in the dis-

trict, he was only there by virtue of superior force.

The record of this court in the case of Tiberg v.

Wane^i, 112 C. C. A. 596, shows how Tiberg came

to be in Alaska. No advantage could have been

taken of his presence under such circumstances for

the purpose of making service of process upon him

except for the fact that he had property within the

j)[^isdiction. See Holker v. Hennessey, 39 L. R. A.

1G5 (167). Except for the property qualification

of Sec. 1316 Comp. L. of Alaska, Tiberg could have

objected to the jurisdiction of the court. Greeley

V. Lowe, 155 U. S. 58, 39 L. ed. 69. However, by

bringing the action under Sec. 1316, the plaintiff

admitted that the property, by virtue of which the

jurisdiction attached, was the property of Tiberg,

or else the apparent jurisdiction was acquired by

fiaud. The appellant here is under the necessity

of alleging in one breath that this property in ques-
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tion was the property of Tiberg for jurisdictional

purposes, but is not his property for all purposes

in the case after jurisdiction attached. Having by

this action admitted title in Tiberg, they ought not

now be heard to deny it.

The allegation on page 4 that the only interest

the clerk has, is to hold the fund for the benefit

of the true owner subject to the orders of the court,

is simply an incorrect legal conclusion. The clerk's

duties in the matter arise from his official position.

The fact as to how the money got into his possess-

ion is j)leaded in the complaint. Legal conclusions

are not admitted by demurrer.

Fogg V. Blair, 139 U. S. 118, 127; 35 L. ed.

104.

Kent V. Lake etc. Co., 144 U. S. 75 ; 36 L. ed.

352, 358.

The statement on page 5 that the complaint al-

leges that a lien should be declared on the proceeds

is not accurate. The allegation of the complaint

is that a lien has attached. (R. 29).

On page 6 the appellant attempted to state in

one paragraph the allegations of the complaint

which, in its opinion, is sufficient to state a cause of

action in equit}^ In that paragraph, it recognized

the necessity for a showing that the clerk would

turn over this fund to Tiberg unless restrained,

for it there says that the complaint alleges: "that
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if the court did not restrain him (Tiberg) from re-

ceiving and the clerk from giving the property on

deposit with him to Tiberg, Tiberg would regain

possession of the property on deposit with the clerk

of the court." There is no such allegation in the

amended complaint. The only thing that ap-

proaches it is in paragraph XI (R. 28), in which

nothing is pleaded except that Tiberg "will demand

and claim said deposit" from Sundback and of the

court unless restrained from so doing. The word

''demand" certainly does not contain any impli-

cation of compliance by the clerk of the court.

The word "claim" is defined as "a demand of any-

thing that is in the possession of another." Silli-

man v. Eddy, 8 How. Prac. 122 (123). In other

words, the terms "demand" and "claim" as used

in the complaint, are synonymous.

The argument of appellant is not within the al-

legations of the amended complaint. On page 6,

it alleges: "Where property is obtained from an-

other by fraud, either through the crime of larceny,

or other more complex manner of theft" a con-

structive trust arises. The complaint in this case

does not plead either fraud or theft. The fifth para-

graph alleges that Tiberg had the custody and care

of certain property and that this he "wrongfully

and unlawfully, and without the leave or consent

of the plaintiff, took and carried away from said

sluice boxes, * «- * and converted the same to

his own use, and has, ever since, failed and ne-



giected to account to the plaintiff therefor." This

is nothing more than the usual allegation in an

action of either replevin or conversion where the

plaintiff claims that the original taking was wrong-

ful. There is no allegation that Tiberg practiced

any trick or artifice, or that he in any way acted in

bad faith. For all that apppears on the face of

the complaint, he may have carried away this prop-

erty under a claim of right and title. In fact, the

tenor of the entire amended complaint would indi-

cate, and the express allegations of the original

complaint show, that Tiberg does claim title. That

the allegations of the amended complaint are not

sufficient to constitute fraud, see 3 Words c& Phrases,

2943. Neither is any larceny shown because there

is no conviciton pleaded. As stated in Holker v.

Hennessey, 39 L. R. A. 165 (170), "No one can

justly be called a criminal imtil he be convicted of

crime." The complaint only alleges that the crimi-

m^l charge has been "adjudicated". The presump-

tion is that the defendant in a criminal case is

innocent. Therefore, the presumption must be,

wliere the allegation is merely that the charge has

been adjudicated, that he has not been convicted.

The appellant makes no claim that under the cir-

cumstances pleaded there can be any trust except

where the fund is found in the hands of either "a

voluntary assignee, a depository, or in the possess-

ion of anyone holding in bad faith." It is obvious

that the clerk, under the circumstances, is neither
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a voluntary assigiiee nor a person holding in bad
\

faith. The appellant, therefore, concludes: "In

this case the holding of the clerk must be treated !

as that of a depository for the true owner." We
\

ask. On what authority? Appellant's evident argu-
,

ment is that because the clerk is not holding in
|

eirher of the other two capacities, he must be hold- I

ing as a depositary. That is, that the clerk must

necessarily be holding in some capacity which will ;

permit the appellant to impose a trust on this fund,

and as there could be no valid argument that he
\

is holding in either of the other capacities, he must
j

certainly be holding as a depositary. We commend '

this for the inventive ability, though not for the
|

logic, shown. The teim "depository for the true
j

owner" is a new creation. It seems never to have

been used before appellant's brief was written. A
depositary is a bailee in a contract of deposiUim i

and such a relationship may only be created by con-
|

tract. 13 Cyc. 794, 795. There must be mutual !

assent by both the bailor and bailee. 9 Am. & Eng.
;

Enc. L. (2d ed.) 283, 284. Before there can be
;

a depositmn, there must be a delivery. 13 Cyc. 795,
|

9 Am. & Eng. Enc. L. (2d ed.) 284. The consent of '

the delivering party, that is, in a contract of de-
\

positiim the bailor, is necessary before there can
;

be a delivery. Rliodes v. School Dist. 30 Me. 110.
|

Oiiiicial responsibility as a public officer does not

create a contract of depositum. Samuels v. McDon-

cdd, 33 N, Y. Super. Ct. 211, 11 Abb. Pr. 344; 42



How. Pr. 360. In the last cited case, there was an

attempt to hold iininigi'ation officers liable for the

safe delivery of baggage on the theory that the

duties cast upon them by law created a contract of

depositum, which theory the court repudiated.

Appellant's brief does not contain a single case

that is in point under the circumstances of this case.

The decisions in U. S. v. Carter, involved nothing

more than an attempt of an agent to make a secret

profit for which he was held liable. The Aetna In-

demnity Co. case, 131 N. W. 200, is not in point,

as it there appears that there had been a conviction.

The courts of Nebraska and New York have gone

to some length with the constructive fraud doctrine.

The courts of none of the other states have gone

as far, but the courts of New York and Nebraska

have not held that there can be any constructive

trust wiiere the defendant in a criminal case has

been acquitted, that is, where no felony was, as a

matter of fact, committed. While the correctness

of the rule as laid do\^^l in the Nebraska and New
York cases does not really concern us here, we call

attention to the fact that this doctrine was doubted

by the Supreme Court in U. S. v. Bitter Root D. Co.,

200 U. S. 451, 50 L. ed. 550 (563). In that case a

bill was filed in equity for the purpose of recover-

ing from the defendants the value of certain timber

alleged to have been wrongfully cut and taken by

the defendants and converted to their ovm. use from

the public lands belonging to the comi)lainant (U.
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S.) in the state of Montana. The bill alleged that

the cutting and carrying away was without license,

authority, or permission and was done in violation

of both civil and criminal laws, and that by reason

of certain frauds and conspiracies and complica-

tions which resulted therefrom, the complainant had

no plain, adequate and complete remedy at law.

Justice Peckham, in delivering the opinion, referred

to the "liberal use in the bill in this case of aver-

ments in regard to fraud, conspiracy, and vio-

lation of trust, and in the course of the opinion, in

answer to an argument that a fiduciary relationship

existed of which equity would take cognizance, said

:

"The government contends that by reason of

the duty of the Bitter Root Development Co. to

keep true and accurate accounts and to monthly

submit statements to the officers of the gov-

ernment, and by reason of its failure so to do,

the proceeds of the lumber retained b}^ it be-

came in its hands a trust fund belonging to the

complainant; that there was a pledge of this

trust; its extent is in tJie defendant's knowl-

edge; and in such cases choice of remedy is

with the party aggrieved and he may proceed

in equit}^ for an accounting and pursue the

fund. It is doubtful, to say the least, whether

an obligation to report as to timber cut on the

permitted lands constitutes any fiduciary re-
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lationship between the licensees and the gov-

ernment, with regard to the alleged wrongful

cutting of timber on other and separate lands."

In that case a demurrer to the bill was sustained.

We think that this is at least an indication that the

Supreme Court will not countenance such an ex-

tension of a constructive trust jurisdiction as is

contended for in New York and Nebraska.

We have no fault to find with the argument that

a legal remed}^ is not exclusive where there is a

well-recogTiized prior equitable jurisdiction. The

trouble with that arg-ument is that it presupposes

an equitable jurisdiction which does not exist in the

case at bar.

In Borcliert v. Borchert, 115 N. W. 35, the ground

of equitable jurisdiction was rescision and can-

cellation of a contract. In other words, there was

a separate, independent and well-recognized ground

of equitable jurisdiction. That case is authority

for the appellee.

Appellant goes far afield in trying to make the

law respecting the right of a person injured by

crime to bring a civil suit, before the termination

of the criminal suit, ajDply to the case at bar. The

statements quoted from Coolcy on Torts and from

the Florida case of WilUams v. Dickinson, and the

opinions in the cases cited, simply hold that when a

crime gives rise to a cause of action in a civil suit,
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the injured party does not need to wait until the

criminal case is terminated before a civil suit can

be brought. In other words, if A assaults and

beats B, B can bring a civil suit for damages re-

gardless of any criminal prosecution. That has

nothing to do with the case at bar. Here the ar-

gument is that a constructive trust can be impressed

upon certain property on the theory that that prop-

erty was obtained by a felony, although no felony

is pleaded. The only way that it could be estab-

lished that a felony was committed would be a ver-

dict of guilty. If there had been a verdict of guilty,

the conviction would have been treated as an ad-

judication that the property belonged to the prose-

cuting witness. On no other theory can the sum-

mary power to dispose of property after conviction

be upheld. It necessarily follows, therefore, that

a verdict of acquittal is an adjudication that no

feJony of the described property was committed

from the prosecuting witness. Appellant argues

on page 12: "If then the offense against the dig-

nity of the state need not first be disposed of, how

can it be said that the question of either acquittal

or conviction is pertinent in this case?" Why,

then, did it plead that the criminal charge was *'now

adjudicated?"

On page 12, appellant claims that among the

allegations necessarily admitted by the demurrer

''are those of the larceny by Tiberg". As the com-

plaint contains no such allegation, it follows that

11



there was no such admission. There is no alle-

gation in the complaint that is not perfectly con-

sistent with the taking by Tiberg under claim of

right and color of title.

The case of Lightfoot v. Davis turns on a dif-

ferent point. In that case, the alleged thief was

dead, so no personal judgment could be rendered,

which fact the court points to as giving an equity

court jurisdiction. The case is more in the nature

of an accounting and does not decide that larceny

alone raises a trust.

In Jaffe v. Weld, a demurrer to the complaint

was sustained and the New York court there indi-

cated an intention to at least limit the constructive

trust doctrine in that state. The only holding in

point here is that the proceeds of a draft cannot be

followed. In Bishop v. Howe, a wife was seeking to

set aside conveyances made b}^ her to property pur-

cl^ased with funds embezzled by lier husband, the

conveyances having been made to prevent criminal

prosecution. The court held that there had been no

coercion and dismissed the bill on the ground that a

just restitution had been made.

The American Sugar Refiinng Co. case is cer-

tainly not in point. That w^as a suit in equity under

special circumstances to follow credits. Property

had been procured by a vendee by fraud. This

property he had sold so that the rescission of the

contract did not furnish a complete remedy. But,

12



inasmuch as the vendor was entitled to rescind the

contract while the property remained in the ven-

dee's hands, it permitted the vendor to hold the

money due the vendee on subsequent sales. This

was a decision in the state court under a code and

is scarcely applicable to an equity case in the Fed-

eral Court, but in any event the New York court

there carefully limited the rule expounded, one of

the limitations being that it ought strictly to ap-

pear that the plainitff has no adequate remedy at

law. The case of Holmes v. Oilman involved a part-

nership. One of the partners purchased insurance

with partnership funds. The court held that the

policies belonged to the partnership. In Bosivortli

V. Allen an action was commenced against the di-

rectors of a corporation to compel them to account

for secret profits made by them as the result of a

conspiracy to wreck the corporation. The Nebraska

National Bank case is not applicable because there

was not in that case an acquittal and the argument

of the court respecting constructive trusts where

no fiduciary relationship existed, is certainly con-

trary to the ruling of the Supreme Court in the

Bitter Boot Development Co. case supra.

The argument on page 14 of appellant's brief

is that the district judge assigned the wrong rea-

son for his judgincnt. If that be conceded, a re-

versal does not necessarily follow. The judgment

was right as we have sho\Mi in our opening brief,

13



and the correctness of the judgment is not af-

fected by any reason assigned therefor.

The appellant, on page 8, suggests that the bill

in this case ''might be treated as in the nature of

such motion or petition," referring to a motion

or petition under Sec. 2375 Comp. L. of Alaska.

The bill on its face, as well as the admissions made

in appellant's brief, shows that this is a bill in

equity. It certainly cannot be treated as a plead-

ing in some other case between different parties.

Appellant seems to contend, on page 13, that the

amended bill shows a fiduciary relationship prior

to the claimed taking of the gold dust. This fact

would in no way avoid the rule that the property

must first be returned to Tiberg before it can be

made subject to any process. Moreover, if there

was a prior trust relationship, it cannot be as-

sumed, and it is certainly not pleaded, that if Ti-

berg regains possession of this fund he will ]iiM

apply it according to the trust. There is no alle-

gation in the amended complaint as to what Tiberg

will do with the property if he recovers it, and it

is elementary that the court cannot assume that a

man would not carry out his legal obligations.

Again, if a shovel man in a mine can be such a

trustee, one of Tiberg 's duties as trustee is to re-

duce the trust fund to possession and recover it

fiom persons wrongfully in the possession thereof.

It would be uuheai'd of for an equity court to hold

tliat such is the duty of a trustee, but that the very

14



court which imposes such duty will restrain him

from doing his duty. The fact is that the added

allegation to the amended bill is a palpable at-

tempt at evasion and that the conclusions therein

are negatived by the bill taken as a whole.

In the last paragraph of appellant's brief, it

argues, in effect, that appellant was entitled to an

injunction, if it had a right to maintain the action,

and asks the court to reinstate "the injunctional

order". There never was an injunction. There

was only a temporary restraining order that cer-

tainly cannot be continued indefinitely and there is

no authority for the proposition that an injunction

is a matter of right, if a bill in equity is good

against demurrer. Their major premise is not

stated. The minor premise is: The bill is good

against demurrer. The conclusion is: Therefore

an injunction should be granted. The only major

premise which would logically permit of this con-

clusion is: An injunction should be granted in

every case in which the bill is good against de-

murrer. This court, in common with all other

courts, having held to the contrary, we need not

pursue the subject further.

Respectfully submitted,

O. L. WILLETT,
FRANK OLESON,
GEORGE B. GRIGSBY,
BERKELEY B. BLAKE,

Attorneys for Appellee, Johan Tiberg.





IN THE

Imteii BUUb Oltrrutt fflnurt nf App^ab

FOR THE NINTH CIRCUIT

PIONEER MINING COMPANY,
a corporation,

Appellant,

vs.

JOHN TIBERG, et al..

Respondents.

APPELLANT'S REPLY BRIEF ON MOTION
TO DISMISS AND ON MERITS.

I.

The respondent's first motion is to dismiss the appeal

on the grounds

:

(A) That under Sees. 1336 and 1337 of Compiled

Alaskan Laws and under Sec. 5 of the Act of March

3, 1891, creating the Circuit Courts of Appeal, this

appeal should have been taken to the Supreme Court

because a constitutional question is involved, either in

the construction or application of the Constitution.

(B) Because transcript is not properly certified.

(C) Because record before the Court shows, among



other things, an attempt to review an order dissolving

a restraining order and denying an injunction pendente

lite without including in record evidence and affidavits

used on hearing.

(A) No appeal lies to the Supreme Court in this

case.

No appeal to the United States Supreme Court lies

in this case under Sees. 1336 and 1337 of the Compiled

Laws of Alaska as claimed by appellee, because there

was involved in the judgment no question of the "con-

struction or application of the Constitution of the

United States."

The judgment followed the order sustaining the

demurrer to the amended complaint, and any question

of "construction or application of the constitution"

which can be said to have been determined by the

judgment must be found to necessarily inhere in the

Court's decision of the demurrer. The demurrer was

general and not special, and the claim made, namely,

that the complaint did not state facts sufficient to

constitute a cause of action, manifestly could not raise

any question of "construction" of the Constitution.

The sole contention must then be that the general

demurrer raised a question of the "application" of

the Constitution—that is, that the facts alleged in the

amended complaint, if read and considered in the light

of the Federal Constitution, did not show that the

plaintifif was entitled to the relief demanded.



Can it be said in this case that some provision of

the Federal Constitution alone must bar plaintiff's

right to recover under the facts pleaded?

The answer must be in the negative, because:

First—The Fourth Amendment as to unreasonable

searches and seizures is held to apply only to criminal

cases and to have no application to civil proceedings.

Den vs. Hoboken Land Co., i8 How., 274;

Matter of Meador, 16 Fed. Cas. No. 9375;

In re Strouse, 23 Fed. Cas. No. 13,548;

I Sawyer, 605

;

United States vs. Boyd, 116 U. S., 633.

It appears from the complaint, it is true, that a

crime had been committed and the criminal proceeded

against by appropriate criminal proceedings, but noth-

ing transpiring in those proceedings which might raise

a question under the Fourth Amendment can make the

Amendment a bar in proceedings subsequently insti-

tuted to determine the civil rights of the parties

interested.

United States vs. Stone, i6y U. S., 178. It must

follow that the Fourth Amendment can have no

proper application to the facts alleged in the com-

plaint and raise no possible issue under a general

demurrer thereto.

Second—But if the foregoing reason were not sound

and if the Fourth Amendment may be said to apply



to the facts pleaded in the complaint, no issue as to

such application can be raised by a general demurrer,

in that, the immunity guaranteed is as against "un-

reasonable" searches and seizures and its violation can

only be determined in view of all the circumstances

of the particular case.

Mason vs. Rollins, 2 Biss., 99; 16 Fed. Cas.

No. 9,252.

If mere "search or seizure" were the sine qua non

of the Amendment it might be reasonably contended

that its "application" to a given state of facts might be

determined as a matter of law.

But inasmuch as the guaranteed immunity is as

against "unreasonable" searches and seizures, any ques-

tion as to its violation must be raised by plea or answer

rather than by demurrer in that it is necessarily a

mixed question of law and fact.

It is submitted that the facts alleged in the com-

plaint concerning what is claimed to be a violation of

the Amendment are not so circumstantial as to warrant

a judicial conclusion that there had been an '^unreason-

able search or seizure."

Third—The immunity guaranteed by the Fourth

Amendment is as much a personal privilege as that

guaranteed by the Fifth Amendment in respect to a

defendant in a criminal case being compelled to

testify against himself, and being purely a matter of

personal privilege and therefore capable of being



waived, it must be claimed or asserted before it can

become effective.

If the Fourth Amendment by its application to the

facts here pleaded will raise a bar to recovery, then

certainly an assertion of its violation by defendant is

necessary to the presentation of such an issue.

Surely a general demurrer is not enough to present

such an issue of confession and avoidance as is con-

tended for by respondents.

As to the intimate relation between the Fourth and

Fifth Amendments the United States Court said in

Boyd vs. U. S., ii6 U. S., 633:

"They throw great light on each other. For
the 'unreasonable searches and seizures' condemned
in the Fourth Amendment are almost always made
for the purpose of compelling a man to give evi-

dence against himself, which in criminal cases is

condemned in the Fifth Amendment; and com-
pelling a man 'in a criminal case to be a witness

against himself,' which is condemned in the Fifth

Amendment, throws light on the question as to what
is an 'unreasonable search or seizure' within the

meaning of the Fourth Amendment."

It has never been disputed that the Fifth Amend-

ment as to compulsory testimony becomes effective

only upon a claim of the privilege of immunity. It

has never been denied that the privilege of immunity

could be waived.

From the Court's expression in Boyd vs. United

States, given above, it is manifest how inapplicable

the Fourth Amendment is to a civil case.



The question of immunity here raised under the

Fourth Amendment could not even have been raised

in the criminal case referred to in the complaint, for

it is the settled law that the use of the subject of such

a search and seizure for evidential purposes does not

violate the constitutional guaranty.

Adams vs. Neiv York, 192 U. S., 597;

Bacon vs. U. S., 97 Fed., 40.

Fourth—Even if a question of constitutional con-

struction or application were present in the decision

on the demurrer and the judgment which followed,

the United States Supreme Court would refuse to

assume jurisdiction to review.

1. Because the question, if present at all, was only

incidentally involved and not directly drawn in

question.

BIythe vs. Hinckley, 173 U. S., 501
;

Ktttaning Coal Co. vs. Zabriskie, 176 U. S.,

681;

Arkansas vs. Schlierholz, 179 U. S., 598;

Richards vs. Mich. R. Co., 186 U. S., 479;

Chapin vs. Fye, 179 U. S., 127;

Loeb vs. Columbia Town Trustees, 179 U. S.,

472.

2. Because it does not appear that the question was



not only present directly, and not incidentally, but

was controlling as well.

Empire etc. Co. vs. Hartley, 205 U. S., 225,

232;

In re Lennon, 150 U. S., 393;

Carey vs. Houston etc. Co., 150 U. S., 170;

Commercial Bank of Rochester vs. City of

Rochester, 15 Wall., 639-642;

Cosmopolitan M. Co. vs. Walsh, 193 U. S.,

460.

3. Because it does not appear that the question of

the construction or application of the Constitution, as

directly involved and controlling in its effect, was dis-

tinctly presented for decision in the trial court.

Empire etc. M. Co. vs. Hanley, 198 U. S., 292,

298.

We shall argue ''B" and "C" together.

B. and C. The certificate of the clerk, while not

strictly in form, is sufficient and the transcript contains

all that is ''necessary to a hearing in this court."

A consideration of the transcript in detail and of

the Bill of Exceptions will show that the certificate

covers all the record of the proceedings below neces-

sary in the hearing of this appeal.

Before arguing this proposition we may be pardoned

for digressing a little from the sequence of the numer-
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ous motions presented by counsel, to dispose of the

fourth motion, namely, that to strike the Bill of Ex-

ceptions.

Counsel betrays a lack of familiarity with the pro-

visions of the Alaska code, which doubtless accounts

for this futile motion, and attempt thereby to convict

counsel for appellant of unfair dealing with the Court.

Section 1055 of the Code of Civil Procedure of

Alaska (Carter Code, Sec. 223) provides:

"The statement of the exceptions, when sealed

and allowed, shall be signed by the Judge and
filed with the Clerk and thereafter it shall be

deemed and taken to be a part of the record of

the Court. No exception need be taken or allowed
to any decision upon a matter of law when the

same is entered in the journal or made wholly
" upon matters in writing and on file in the Court."

The Bill of Exceptions is therefore a part of the

record on this appeal.

Sutherland vs. Pearce, 186 Fed., 783.

And such Bill of Exceptions imports verity and we

cannot look beyond the record to impugn the same.

Certainly this cannot be done by affidavits filled in

the Appellate Court.

Moss vs. Gulf Compress Co., 202 Fed., 659;

Bank vs. Eldred, 143 U. S., 293, 36 L. Ed., 162;

Honey vs. Railroad Co., 82 Fed., 773

;

Rollins vs. Board, 78 Fed., 741

;

Case vs. Hall, 94 Fed., 300, 302

;

First National Bank vs. Wilder, 100 Fed., 223.



To appreciate the significance of this fact as applied

to the case at bar, we call the attention of the Court :

to the Bill of Exceptions (Tr., 36) :
:

"By way of provisional remedy plaintiff sought
j

an injunction pendente lite. In the latter pro- \

ceedings an order to show cause why the in-
i

junction should not be granted was made and re- !

turnable at a time and place designated and
\

defendant Tiberg was, by said order in the mean- '

time and until the further order of the court \

restrained from demanding or receiving said pro-
j

ceeds. . . . Judgment of dismissal of the I

action . . . was thereupon, plaintiff electing \

to stand on its complaint on the i8th day of

August, 1913, entered, ... In the injunction

proceedings above mentioned, the demurrers to the \

original and amended complaints having been sus-

tained and the plaintiff electing not to plead over,

the plaintiff's motion for injunction pendente lite 1

was, on the i8th day of August, denied and the I

restraining order theretofore issued dismissed; to
1

all of which the plaintiff duly excepted and excep-

tions were allowed ..."
i

This Bill of Exceptions proposed was presented to
i

and was accepted by the appellee. No exceptions

appear to have been taken to its form or substance.

And thereafter the Court below approved, allowed and

settled the same as "correct in all respects" and made
\

it "a part of the record" (Tr., 38).

There can be no other construction of the language

of the Bill of Exceptions than that the action of the

Court below in overruling the motions for an in- ,

junction pendente lite was based and could only have ;
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been based, not upon any evidentiary matters before

it, but upon the fact that having overruled the de-

murrer to the amended bill and dismissed the action for

lack of equity, there was therefore nothing before the

Court on which to maintain an injunction pendente

lite. For this reason no evidence was offered, nor

does the record in any respect show that any evidence

was offered or could legally have been considered by

the Court on the ancillary motion. It is true there

is a statement taken from the minutes of the Court

(Tr., 35) that on the hearing of the motion for the

injunction pendente lite on August i8th, "Atty. G. J.

Lomen on behalf of plaintiff filed the affidavit of

Lewis Stevenson" and "the deposition of defendant

Johan Tiberg was ordered published." The motion

was submitted without argument.

But there is nothing in the record to show that the

affidavits or the deposition were read or considered by

the Court in deciding the ancillary proceeding or that

any other affidavits were introduced in evidence or

filed. And the bill of exceptions certainly is authority

to the contrary, i. e., that no evidence was used on the

hearing but that the Court ipso facto by reason of the

judgment of dismissal of the complaint, denied the

motion, and dissolved the restraining order.

Where a case is disposed of by demurrer to the bill,

the evidence on file is not necessary to a hearing of

the appeal.
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Missouri, Kansas & Texas R. R. Co. vs. Dins-

more, io8 U. S., 640; 27 L. E. P., 640.

There is no merit therefore in any of the motions

directed to the striking of the transcript in the ap-

peal from the order denying the injunction pendente

lite based on the ground that there has been an omis-

sion of evidence from the record. The Clerk in fol-

lowing the praecipe of counsel for appellant (Tr., 48)

regarding the making up of the record had no discre-

tion to exercise in the matter because in carrying out

such instructions he could do no more than he did

actually do,—send to this Court a full, complete and

true transcript of the proceedings in the court below^

"necessary to a hearing in this Court" under its rules.

To return to the certificate. Assuming for the pur-

pose of the argument, that the affidavits and deposi-

tion referred to were entitled to have been made a

part of the transcript here as having been introduced

in evidence below, we submit that the sixth motion

of appellee, viz : for a diminution of the record, would

have been productive of all that he desired in that

respect (should this Court grant the same which un-

der the legal aspect of the case asserted by us, it would

be error to do), without beclouding the real issue pre-

sented to this Court by a multitude of argumentative

motions covering some sixty pages of printed matter.

The power of this Court to dismiss an appeal for

an inherently defective certificate or transcript or for

a failure to file the transcript in the manner or within
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the time prescribed by the statute and the rules is

admitted, but it is a power that the Court hesitates to

exercise when the rights of all the parties may be

preserved by less drastic measures.

In one of the cases cited by appellee, viz: Idaho &
Oregon Land Improvement Co. vs. Bradbury, 132

U. S., 509, 518; 23, L. Ed., 433, where the certificate

was not even signed by the Clerk, the Supreme Court

in refusing to dismiss on that ground, say:

"In support of this motion reliance is placed on
Blitz vs. Brown, J Wall., xxx, in which the only

certificate of authentication was a blank form want-
ing both the seal of the Court below and the sig-

nature of the Clerk so that there was really no
authentication whatever and this Court therefore

dismissed the writ of error, but permitted the plain-

tiff to withdraw the record for the purpose of suing

out a new writ. But in the case at bar the cer-

tificate not only begins with setting out the name
and office of the Clerk as the maker of the certifi-

cate, but has appended to it the seal of the Court
and lacks only the Clerk's signature to make it

conform to the best precedents. The question is not

one of no authentication, but irregular or imperfect
authentication; not of jurisdiction but of practice.

It is therefore within the jurisdiction of this Court
to allow the defect to be supplied."

In the case of Burnham vs. North Chicago St. Ry.

Co. (C. C. A., 168), where a necessary part of the

record had been omitted from the transcript and was

subsequently presented duly certified to the Court of

Appeals, it was held to be made a part of the record
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by a direct order without requiring certiorari. The

Court after holding that the jurisdiction attached by

the filing of the writ of error said:

"The objection that the transcript is not authen-

ticated as a full and complete transcript but only

as a 'true and correct transcript from the filing

of the mandate' issued from this Court on a former
appeal does not affect the jurisdiction, which as

the cases show, attached upon the filing of a writ

of error in the office of the Clerk of the Circuit

Court."

And referring to Redfield vs. Parks, 130 U. S., 623,

32 L. Ed., 1053, a case relied upon by appellees to sus-

tain the motion to dismiss, said:

"In Redfield vs. Parks there was a like objection

to the authentication of the transcript but more
than three years having elapsed before the motion
to dismiss was entered and the case having been

submitted on both sides on the merits, the Court
gave leave to the plaintiff in error to sue out a

certiorari to bring up the papers omitted from the

transcript. Jurisdiction cannot be conferred by
agreement and if the proper authentication had
been essential to jurisdiction in that case it could

not have been waived by filing briefs or otherwise/'

In view of the only conclusions either of law or fact

to be drawn from the record including the minutes of

the Court, of August i8th, relative to the denial of the

injunction pendente lite, i. e., that no evidence was or

could have been considered by the Court in determin-

ing the motion whatever affidavits may have been filed

or deposition published at the time, we quote again



the pertinent language of the Court from the case last

cited:

"While this disposes of the motion to dismiss

. . . we deem it proper here besides calling at-

tention to the remarks of the Chief Justice in Rail-

way Co. vs. Steivart, 95 U. S., 279, in respect to

what should be contained in the transcript to say

that the words 'all proceedings in the case' as used
in the first clause of Rule 14 of this Court . . .

are to be interpreted with reference to the words
^all the papers, exhibits, depositio?is and other pro-

ceedings which are necessary in the hearing in this

Court' found in the third clause of the Rule. It

is not intended that irrelevant papers, proceedings

or orders shall be certified; and that the clerk may
not be left in doubt, he may well require of the

counsel or attorney of the appellant or plaintiff in

error in the cause, a praecipe stating specifically

. what the transcript shall contain and attaching a

copy of the praecipe to the transcript, certify that

it is a true and correct transcript according to the

praecipe."

Practically what was done in the case at bar. The

certificate shows that the Clerk had received a prae-

cipe for the transcript from the counsel for appellant,

followed and embodied it in the record forwarded to

this Court.

In the case of Meyer vs. Mansur & Tebbets Imp. Co.,

85 Fed., 874, 29 C. C. A., 465, cited by appellees, no

such praecipe is shown and the Court there inferen-

tially held that if there had been such a praecipe its

action might have been different, it says:
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"It must be borne in mind that in this case there

is neither a certificate of the Clerk attesting a full

transcript nor a stipulation of the parties as to what
documents shall constitute the necessary papers, nor
a statement by the Clerk that he was guided by the

appellant's solicitor in selecting the papers neces-

sary to constitute the transcript."

An examination of the balance of the cases cited by

counsel will show that they are not in conflict with

the rule which we state as to the authentication of the

record or the procedure generally followed by the Ap-

pellate Court in the absence of negligence or indiffer-

ence on the part of the appellant, namely, that the

appeal will not be dismissed but the defects permitted

to be rectified by a certiorari or otherwise.

Flickinger vs. First National Bank, 145 Fed.,

162;

Hudgins vs. Kemp, 18 How., 350; 15 L. Ed.,

511, 514;

Missouri, K. & T. R. R. Co. vs. Dinsmore, 108

U. S., 30; 27 L. Ed., 640;

State of Kansas vs. Meriweather, et al., 171

Fed., 39.

The cases referred to by counsel where there has

been a dismissal were extreme ones.

In Blitz vs. Brown, there was no certificate and the

case was dismissed.

In Keene vs. Whittaker, the case had gone to the

Supreme Court on an agreed statement of facts and in
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the absence of "any of the proceedings in the Court

below being in the record" the case was dismissed.

In the case of Grigsby vs. Purcell, the appeals were

not docketed nor was any transcript filed during the

term to which the appeal was returnable.

In the case of Ray vs. Law, the appellant having

been refused an appeal below, on the ground that his

decree was not final, applied to the Supreme Court,

to allow the appeal and order the Court below to send

up the record, at the same time producing "sundry

papers purporting to be the substance of the record

but not properly authenticated." The Court refused

to do anything without seeing the record and held the

papers oflfered could not be considered as such. There

is nothing to show in this opinion of one paragraph,

as to what this record consisted of. The decision is

of no value whatever on this point.

The same thing must be said of Campbell vs. Reed.

No certificate at all was shown there.

We quote the language of the Court in the Case of

Ruby vs. Atkinson, another of the cases cited by ap-

pellees to support their motion:

"The clerk's certificate to the alleged transcript

is insufficient. It is limited to the correctness of

the pleadings, omits all reference to the decrees

or orders of the Court and the proceedings to bring

up the case on appeal and only certifies the evi-

dence as furnished by the counsel for appellants,

'which is said by him to be agreed upon by coun-

sel for both parties'."
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The Court, however, dismissed the appeal for an-

other reason entirely, namely, that no citation of appeal

was issued to one of the principal defendants.

It would be a useless waste of the time of the Court

for us to criticize further the cases cited by appellees.

Practically the only substantial objection made to

the certificate and to the transcript (when the objec-

tions of the appellee are analyzed), is that neither the

certificate nor the transcript discloses that the evidence

alleged in the affidavits filed on these motions to have

been presented on the hearing of the motion for in-

junction pendente lite, were included.

We submit that while the form of the Clerk's cer-

tificate might have more technically complied with

the statute, still it substantially met the requirements

thereof. It discloses every document necessary to a

hearing of the appeals pending before this Court, and

states that they are true and exact transcripts "as ap-

pears from the records and files in his office"; it dis-

closes that the same was made upon the praecipe of

appellant's counsel for the transcript and the record

embodies a copy of this praecipe and the certificate is

signed by him as Clerk under the seal of the Court.

Upon the foregoing points we maintain finally:

(a) That such evidence was not and could not le-

gally have been considered by the Court below in

deciding such motion, even if it were before the Court.

If the bill does not state a cause of action to give the
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Court jurisdiction, certainly no evidence offered on

the ancillary hearing could do so.

(b) That the bill of exceptions is conclusive on this

point.

(c) That the decision sustaining the demurrer and

dismissing the bill was decisive on the motion for in-

junction pendente lite, and such evidence, even if intro-

duced on the hearing, would not be necessary to a

hearing in this Court {Missouri, K. & T. R. R. Co.

vs. Dinsmore, supra) under the rules. If the com-

plaint did not state a cause of action for an injunction

and the Court had dismissed the same for that reason,

then no evidence we could offer on the order to show

cause would be available to show to this Court that

we were entitled to an injunction or that we were not

entitled to an injunction. This is elementary. There-

fore the transcript is complete.

(d) If by any possibility this Court should hold

we are wrong in this, which we emphatically doubt,

then we maintain that we have shown by the record

our good faith in giving to the Clerk the praecipe

for the transcript from our understanding of what was

necessary on the appeal and the transcript as sent up

by him was prepared in good faith; and if this Court

holds the same to be defective it is not through any

negligence or indifference shown on our part, but

rather from a desire to avoid the expense and unneces-

sary cumbering of the record with the printing of
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useless papers. Under such circumstances appellees

should be confined to their writ of certiorari for a

diminution of the record.

State of Kansas vs. Meriiveather, 171 Fed., 39.

II.

The Supersedeas was rightfully granted.

The Court had an inherent right, while sitting in

equity to maintain the status quo until a decision of

the Appellate Court could be had in the matter.

Merrimack River Savings Bank vs. Clay Cen-

ter, 219 U. S., 55; L. Ed., 32;

Hovey vs. McDonald, 109 U. S., 139;

U. S. vs. Stone, 187 Fed., 850, 857;

Western Union Tel. Co. vs. Wright, 168 Fed.,

557;

Cotting vs. Kansas City Stockyard Co., 82 Fed.,

850, 857.

In the case of Merrimack River Savings Bank vs.

Clay Center, supra, where the bill was dismissed on

demurrer, the United States Supreme Court say:

"The plain purpose of the order continuing the

injunction pending this appeal was to preserve the

subject matter of the litigation until the rights of

the complaint could be heard and determined. It

is well settled that the force and effect of a decree

dismissing the bill and discharging an injunction

is neither suspended nor annulled as a mere con-
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sequence of an appeal to this Court even if a

supersedeas is allowed. ...
"That the Circuit Court to the end that th.:;

status quo might be presented pending such ?ppeal
had the power to continue an injunction in ^"^rce,

by virtue of its inherent equity power is not d )ubt-

ful."

Citing the case of Hovey vs. McDonald, and the

Slaughter House cases, lo Wall., 273.

In the case of Western Union Telegraph Co. vs.

Wright, supra, the bill also was dismissed and a

temporary restraining order was dissolved, but the

Court allowed a supersedeas. So too, in Cotting vs.

Kansas City Stockyards Co. supra, the same action

was taken.

Admitting all of appellee's contentions as to no

appeal being permissible from either the restraining

order or from the order dissolving the same, we are

still here on an appeal from the order denying the

injunction pendente lite.

It is immaterial that there was not in terms a tem-

porary restraining order in existence at the time of

the making of the status quo order. It is undisputed

there was a restraining order until the hearing of the

order to show cause and "the further order of the

Court" (Tr., lo-ii). And the record shows that

there was a hearing on the order to show cause on

August i8th, 1913.

The minutes of the Court of that day state that

"the preliminary restraining order heretofore issued
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herein be dissolved," and upon motion of G. J. Lomen,

counsel for plaintiff, "it was ordered that the prop-

" erty in controversy in the action remain in statu quo,

" to wit: in the hands of the Clerk for the present and

" until the further order of the Court" (Tr., 35-6).

This is further confirmed by the Bill of Exceptions

which recites that the "motion for injunction pendente

^^ lite was on the i8th day of August denied and the

" restraining order theretofore issued, dismissed . . .

" on motion of plaintifif and notice of appeal being

" given, the Court thereupon fixed the amount of the

" supersedeas bond at $3,000, and ordered the pro-

" ceeds aforesaid to be held in statu quo subject to

^^ the further order of the Court" (Tr., 37).

It is therefore clear that the restraining order was

in the contemplation of all parties to the record in

full force up to August i8th, 1913, when it was dis-

missed and. the notice of appeal being given, the

Court substituted the statu quo order which was in

itself a re-instatement of the restraining order pending

the perfecting of the appeal.

United States vs. Stone, 187 Fed., 579.

This was followed by the petition for the allow-

ance of the appeal, on October 9, and the order al-

lowing the same and fixing the amount of the super-

sedeas bond on the same day, the Court used the fol-

lowing language:

"It is further ordered that upon the filing of
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said bond (for $3250) the order heretofore made
(the order above referred to of August i8th) di-

recting the trust fund involved in said action to

remain in statu quo in the hands of the Clerk of

said Court be, and the same is hereby continued
pending said appeal and the further order of the

Court" (Tr., 44).

This order was, under the decisions cited, within

the inherent equity power of the Court to make.

Considerable weight is placed by counsel in the

statu quo order being void, because, as they allege, there

was no notice given to Tiberg, or process served.

Their contention is that under the Alaskan code, hav-

ing demurred, this constituted an appearance and he

was entitled to t\venty days' notice thereafter of all

proceedings including the time appointed for the

hearing of the statu quo order.

Both the statu quo order of August i8th and that of

October 9th, were made in open Court. The record

being silent on the point of whether there was no

notice, or whether appellee was not represented, and

the orders having been made, every presumption must

be indulged in favor of the jurisdiction of the Court

to make the orders.

The District Courts of Alaska are courts of general

jurisdiction and are within the rule that such courts,

in the absence of a showing to the contrary in the

record, have proceeded within the general scope of

their powers and that their orders and judgments

have been given with authority.
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Nelson vs. Meehan, 155 Fed., i;

Equitable Trust Co. vs. Fowler, 141 U. S., 384;

Stocksloger vs. U. S., 116 Fed., 590;

Galpin vs. Page, 18 Wall. (U. S.), 350.

Says Mr. Justice Field, in Galpin vs. Page, supra:

"It is undoubtedly true that a Superior Court
of general jurisdiction proceeding within the gen-
eral scope of its powers is presumed to act right-

ly. All intendments of law in such a case are in

favor of its acts.

"It is presumed to have jurisdiction to give the

judgments it renders until the contrary appears.

And this presumption embraces jurisdiction not

alone of the cause or subject matter of the action

in which the judgment is given, but of the parties

also."

This presumption of jurisdiction by notice to Tiberg

applies to the proceedings in Court on the allowance

of the appeal and the fixing of the undertaking and

granting of the supersedeas (if notice could be

deemed necessary), as well as on the i8th of August,

when the original statu quo order was made. And is

equally applicable to its jurisdiction to hear the order

to show cause.

If appellee felt himself aggrieved by the failure to

hear the order to show cause on the original day set,

his remedy was to move to dismiss the restraining

order at any time thereafter, or to have had the Court

fix a bond. He cannot now be heard to complain

because he acquiesced in the action of the Court.
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So far as the amount of the bond on appeal is con-

cerned, that was a matter within the discretion of the

lower Court, and counsel should have moved the

Court below to increase the same if he felt it was

insufficient.

Rose's Federal Procedure, Vol. 2, Sec. 2014;

Section 1000, R. S. U. S.;

Jerome vs. McCarter, 21 Wall., 17; 22 L. Ed.,

In the case cited, the Supreme Court, after affirm-

ing this rule, say:

".
. . where the judgment or decree is for

the recovery of money ... or where the

property is in the custody of the marshal under
admiralty process ... or where the proceeds

thereon or a bond for the value thereof is in the

custody of the Court, indemnity in all such cases

is only required in an amount sufficient to secure

the sum recovered for the use and detention of the

property and the costs of suit and just damages
for the delay and costs and interest on appeal

))

This, of course, is subject to the modification that

where after appeal, facts arise which show that the

character of the security has changed, and is not as

good and sufficient as when the original order was

made, this Court may require additional security.

No such condition is shown to exist here.

The final motion, i. e., for diminution of the record,

is, we think, covered by what we have said relative to
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the motions to strike the transcript and to dismiss the

appeal on the ground that the certificate of the Clerk

and the transcript do not comply with the statute.

ON THE MERITS.

We discussed in our opening brief the main point

in this case as we see it, i. e., whether or not a con-

structive trust may be impressed upon the proceeds of

stolen property when found and identified, and

whether such trust was shown by the allegations of

our amended bill. We shall make no attempt to again

go over that ground, but refer the Court to the brief

and as briefly as possible will answer some of the

voluminous arguments of appellee on the other propo-

sitions advanced in his briefs.

And preliminary thereto let us assert that no attempt

is made to press assignment of error one on behalf

of appellant.

It is elementary that the filing of an amended com-

plaint supersedes the original. Notwithstanding the

argument of counsel to the contrary, we rely upon the

error of the Court below in dismissing the action based

upon the amended complaint. The amended com-

plaint is neither inconsistent with the original nor

does it change the cause of action. The main pur-

pose of both complaints is the same, i. e., to establish

a constructive trust in the proceeds of the alleged

stolen gold; the transaction alleged in both complaints

is the same, the theft of the gold and its conversion
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into the trust fund. The amended bill contains a

prayer for general relief and a court of equity^ having

obtained jurisdiction for one purpose will give the

relief found applicable upon a hearing of all the

facts.

Jones vs. Van Daren, 130 U. S., 684, 32 L. Ed.,

1077;

Brainard vs. Burk, 184 U. S., 104, 46 L. Ed.,

453-
.

We submit that:

The proceeds of the stolen property being in the

custody of the Clerk of the Court is no bar to the

creation of a constructive trust therein, as his pos-

session teas in fact Tiberg's possession.

Appellant was entitled to invoke the equitable

jurisdiction of the Court and to preserve the status

quo of the proceeds of the stolen property until it

could be determined whether appellant was equitably

entitled thereto.

Is the fact that the Court on its law side, through

its Clerk, has the possession of the proceeds of the

stolen property, to be set up as an aid to the thief to

defeat the right of the equitable owner of the property

to sustain the bill herein, showing as it does the exist-

ence of a constructive trust in other respects? That is

the argument of the respondent. It is claimed that the

Court below sitting as a criminal court, notwithstand-

ing that such Court is the identical Court, judge and
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clerk in the equitable action, having first obtained

jurisdiction over and the custody of these proceeds of

stolen property to be disposed of in whole or in part to

the true owner, has its hands tied on its equity side, so

far as exercising any act of jurisdiction over such

proceeds in the case at bar and that, too, after the

termination of the criminal proceeding. Such cannot

be and is not the law.

"Equity impresses a constructive trust upon the

new form or species of property not only while
it is in the hands of the original wrongdoer but as

long as it can be followed and identified in WHOSE-
SOEVER HANDS it may COME."

Pomeroy's Eq. Jur., Sees. 105 1, 1053, Vol. 3;

Cases cited, Opening Brief, pp. 13-20.

There is no exception to this rule laid down in the

text or in the decisions, other than where it is found

in the hands of ''a bona fide purchaser for value and

without notice."

It would be an anomaly in the law that implied

exceptions to this rule should as contended by appellee

exist; that such constructive trust shall not be im-

pressed upon stolen property or proceeds thereof when

it enters into the custody and control of the law, and

especially under the circumstances shown by this bill,

where, as we are willing to admit, they are being held

by the Clerk for return to Tiberg. That the very

power which declares that "wherever one person has

" wrongfully taken the property of another and con-
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" verted it into a new form ... the trust arises

" and follows the proceeds," does so with the reserva-

tion that such rule does not apply where the law has

temporarily obtained its control or custody. No such

reservation can be read into the law.

In such event the law itself would be providing a

means to the thief to cheat the owner instead of a

means to the owner to be placed in possession of his

own.

"In contriving means to cheat an owner out of

his property, a thief should not be permitted to

outstrip the courts in discovering a remedy to re-

store it when found."

Aetna Indemnity Co. vs. Malone, 131 N. W.,
200.

The fact that the amended bill does not show

whether Tiberg was acquitted or not is immaterial.

Appellee objects that the amended bill does not

show whether Tiberg had been convicted or acquitted

and insists that in the absence of any allegation show-

ing that Tiberg had been convicted that the pre-

sumption of his innocence of the larceny prevails and

should apply in the civil action for the injunction

between Tiberg and third parties; that therefore the

bill cannot be maintained on its face, said presumption

being read into it.

Whatever presumption of innocence was applicable

in the criminal proceeding can have no application



29

in this independent civil proceeding between Tiberg

and the appellant. A new presumption may possibly

arise, namely, that every man is presumed to act

honestly in his dealings, and to establish our case on

the trial it will be necessary that the evidence be

strong enough to overcome this presumption.

But even conceding the presumption of innocence of

the crime of larceny as urged in our bill, and admit-

ting Tiberg was acquitted, that would not prevent our

pursuing our civil remedy against him, nor would

it do so had we formally alleged his acquittal in the

criminal proceeding. It hardly needs citation of

authority to establish this. The Supreme Court of

the United States has many times held to the contrary.

In the case of Coffey vs. U. S., ii6 U. S., 436-445;

29 L. Ed., 684, a libel was brought against certain

personal property as being forfeited to the United

States on account of the violation of certain sections

of the Revised Statutes, and the defendant filed claim

to the property and answered, setting up as one of

the defenses that before the institution of the pro-

ceedings for the forfeiture a criminal information

had been filed in the same court, based upon certain

of the Revised Statutes, upon which the forfeiture

proceedings were founded, and that the same charges

in the criminal information were practically embraced

in the matters set out in the libel against the personal

property and that he had been acquitted upon the

criminal information.
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A demurrer was sustained to this part of the answer

on the ground that the facts stated were not sufficient

to constitute a defense, but the Supreme Court held

that the demurrer admitted the fraudulent acts alleged

in the criminal information, covered by the verdict

and having embraced all the acts alleged in the libel

for the forfeiture, the judgment of acquittal in the

criminal case was a bar to the proceeding in the

criminal.

It was urged on the appeal that the acquittal in

the criminal case might have taken place because of

the rule requiring guilt to be proved beyond a reason-

able doubt and that on the same evidence on the ques-

tion of preponderance of proof a verdict might be

obtained for the government in the action in rem, but

the Court held that so far as the United States was con-

cerned, the fact or act had been put in issue and de-

termined against it and all that is imposed by the

statute as the consequence of guilt is the punishment

therefor. There could be no new trial of the criminal

prosecution and that a subsequent trial of the civil

suit by the United States amounted to substantially

the same thing with the difference only in the con-

sequences following to the defendant. But, said the

Supreme Court:

"When an acquittal in a criminal prosecution in

behalf of the Government is pleaded or offered
in evidence by the same defendant in an action

against him by an individual, the rule does not
apply for the reason that the parties are not the
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same, and often for the additional reason that a

certain intent must be proved to support the in-

dictment which need not be proved to support the

civil action."

In the case of Stone vs. U. S., 167 U. S., 186; 42

L. Ed., 177-8, the Supreme Court went further. This

was an action brought to recover the reasonable value

of certain timber cut on lands of the United States.

The defendant Stone set up as a defense the fact that he

had been tried and acquitted on an indictment brought

by the United States for cutting the same timber from

the lands, under Revised Stats., Sec. 2461. In holding

that the United States could maintain the action and

in distinguishing the Coffey case, the United States

Supreme Court say:

"The rule established in Coffey's case can have

no application in a civil case not involving any

question of criminal intent or forfeiture for pro-

hibited acts, but turning wholly upon an issue as

to the ownership of property. In the criminal

case the government sought to punish a criminal

offense, while in the civil case it only seeks in its

capacity as owner of property, illegally converted,

to recover its value. In the criminal case his ac-

quittal may have been due to the fact that the

government failed to show, beyond a reasonable

doubt, the existence of some fact essential to

establish the offense charged, while the same evi-

dence in a civil action brought to recover the value

of the property illegallv converted might have been

sufficient to entitle the government to a verdict.

Not only was a greater degree of proof requisite to

support the indictment than is sufficient to sustain
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a civil action, but an essential fact had to be proved
in the criminal case, which was not necessary to be
proved in the present suit. In order to convict the

defendant upon the indictment for unlawfully, wil-

fully, and feloniously cutting and removing timber
from lands of the United States, it was necessary

to prove a criminal intent on his part, or, at least,

that he knew the timber to be the property of the

United States. . . . But the present action for

the conversion of the timber would be supported
by proof that it was in fact the property of the

United States, whether the defendant knew that

fact or not. . . . An honest mistake of the

defendant as to his title in the property would be
a defense to the indictment, but not to the civil

action. ... It cannot be said that anything was
conclusively established in the criminal case, except
that the defendant was not guilty of the public

ofifense with which he was charged. We cannot
agree that the failure or inability of the United
States to prove in the criminal case that the de-

fendant had been guilty of a crime, either forfeited

its right of property in the timber or its right in

this civil action, upon a preponderance of proof,

to recover the value of such property."

But admitting that the defendant Tiberg had been

acquitted, as in the case last cited, then the specific

purpose for which the law took custody in the

criminal proceedings has been entirely fulfilled, viz:

the use of such fund as evidence or its use otherwise

in connection with or as a result of such proceedings.

Therefore at the most, the purpose for which the

Clerk held the moneys was for the return to Tiberg

—

if the law held the money for any other purpose, the

fulfillment of such purpose might be conflicted with
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by the enforcement on execution of any judgment in

the case at bar. But the law holding these moneys

for return to Tiberg and the complaint seeking ulti-

mate relief, to which the appellant would be entitled

if the moneys were actually in Tiberg's possession, it

is obvious that no conflict can arise.

The appellant would be entitled to the impressing

of a trust upon the money if it had been in Tiberg's

possession.

See cases cited in Opening Brief, pp. 13-20.

Appellant would doubtless have been entitled to the

appointment of a receiver of the money to take

possession pendente lite.

Therefore, we contend on the proposition of the ac-

quittal of Tiberg on the criminal charge, it is imma-

terial whether the money is in the custody of the Clerk

for the purpose of the return to Tiberg or whether

the money is in Tiberg's actual possession.

Tiberg could not complain of its return to him and

certainly cannot claim any more rights because of

the fact that the Clerk holds the money for the pur-

pose of returning it to him, than he could if the Clerk

had in fact returned it to him. It is Tiberg's own con-

tention that the duty of the Clerk is to return the

money to him. That is the argument of appellee.

Under the equitable doctrine that the law considers

that as done which should have been done, it seems

to us that for the purposes of this case the possession



34

of the Clerk, while technically custody of the law,

is, by implication of law, the custody of Tiberg.

The case being somewhat analogous to those in-

stances where after a person who is entitled to a fund

is ascertained, together with the amount to which he

is entitled, the custodian in the law then becomes the

agent of such party and his possession is the possession

of the person ascertained to be entitled to the property.

From the authorities cited in our opening brief it is

clear appellant could impress a trust upon these

moneys if found in the pocket of Tiberg. And in

proceeding against the possession of the Clerk upon

the theory that the Clerk's possession is in all legal

aspects the possession of Tiberg, it would be seeking

no greater rights than it would have had, if the Clerk

had turned the moneys over to Tiberg.

On the other hand, if the defendant Tiberg had

been convicted in the criminal proceeding, it could

hardly be argued that appellant would be powerless

to maintain the action. What other remedy would be

available to it? The fact of the conviction of Tiberg

would not be a judgment that these properties be-

longed to appellant. They are not the stolen goods

in specie. The procedure under Section 2378 of Chap-

ter Thirty of the Criminal Code of Alaska would not

be open to it. It must prove that these moneys are

the proceeds of its property stolen from it, and the

onlv method open to it, under the allegations of the

bill, is by a proceeding in equity. This we think we

have conclusively established by the cases cited in
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our opening brief, which hold that even in the absence

of any showing of a fiduciary relationship, a con-

structive trust may be established where the proceeds

of the stolen property are identified, but here, as the

amended complaint in terms alleges, there was a

fiduciary relationship, a definite identification of the

proceeds of the stolen goods and an allegation of

insolvency.

The case of State vs. Williams, cited by appellee as

conclusive of his rights, was an action where, after

an acquittal of the defendant, money was in the

hands of the Clerk. The defendant filed a motion

for an order for the return of the money to her, which

motion the Court denied. Against the objections of

the defendant, the Court ordered a jury to be called

to try the title to the money. The defendant filed a

motion to dismiss the case, which was overruled. A
trial to a jury was had, resulting in a verdict for the

claimant of the money, the prosecuting witness in the

case. The Court on appeal said:

"If the defendant had been convicted of stealing

the money in question, the duty of the District

Court would here have been clear. Section 461;

of the Code provides that 'if the property stolen

or embezzled has not been delivered to the owner,
the Court before which the conviction was had
may, on proof of his title, order its restoration.

. . . The Court we presume, might properly

proceed to determine such question in a summary
way . . . But we have a case where the de-

fendant was acquitted. . . . For such a case

the statute seems to make no provisions. The
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money having been forcibly taken under a bench
warrant from a person presumably innocent, it

would seem to follow as a matter of course, that

the person holding the money in custody would
deliver it to the person from whom it had been

thus taken. JVe do not say that the judgment of

acquittal was conclusive evidence of title in the de-

fendant, all we hold is that this action having been

terminated in the defendant's favor, she was enti-

tled to go out of court and be placed in the same
situation in which she was before the money was
taken, leaving Miller or any other person who
may claim the money, to pursue his remedy by

action in his own name."

This is exactly what appellant did in the present

case. Appellee cannot complain because appellant

elected to pursue his remedy in equity and follow the

proceeds of the stolen property, and ask the Court to

preserve it by its order. Had appellant pursued the

same remedy that the plaintifTf did in the case cited,

it would have been up to appellee to argue that ap-

pellant "must proceed by independent action in his

own name"; and properly so. Besides, it is to us a

new and novel proposition that a third party can in-

tervene in a criminal case and create new issues.

As we have hereinbefore stated, under the Alaska

Code no provision is made for the disposition of other

than stolen or embezzled property. No mention is

made of the proceeds of such property. Section 2377

of Chapter Thirty of the Criminal Code is the only

section which mentions other property taken from the

arrested person, but is silent as to its disposition.
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Code) differs from the Iowa Statute controlling in

the Williams case, in that it authorizes the delivery of

stolen property to the owner, if claimed, irrespective

of conviction or acquittal. Had the stolen property

been in specie in the custody of the Clerk, the appel-

lant might have availed itself of this section of the

code. But the proceeds only of such stolen property

being accessible, it was necessary to resort to this bill

in equity to establish appellant's equitable title hereto.

Bearing in mind that under the rule prevailing in

the United States a civil action may be carried on

pari passu with the criminal prosecution, any judg-

ment in such civil action might, if the Court below

was correct in its ruling, be rendered absolutely nuga-

tory by reason of the power of the appellee, if ac-

quitted prior thereto, to demand the return of the

property sought to be impressed with the trust and

claimed by the appellant and in the possession of the

Court; and which doubtless he would be able to do

in the absence of any order of the Court restraining

him from so doing, or its officers from acting upon

such demand.

A court of equity declining to exercise its jurisdic-

tion over property in its custody in order to preserve

the same pending a determination of the question as

to whether or no it was the proceeds of property of

complainant seeking to establish a trust therein

(though such custody arose on the criminal side of
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the Court), would thus be lending an admitted felon

its aid in disposing of the fruits of his crime so as to

place them beyond the reach of the law.

We contend that on the contrary, the Court should

^^jump all technicalities and be as astute in discovering

" a remedy for upholding the rights of a party as the

" thief is in discovering ways and means of cheating

" him out of his property and the avails of it."

Neivton vs. Porter, 5 Lans. (N. Y.), 416;

See Opening Brief, p. 7.

Counsel seek to minimize the effect of the cases cited

by us in opening and refers especially to the case of

United States vs. Carter, 172 Fed., i, and 217 U. S.,

49, L. Ed., 769, as being overruled by the later case

of United States vs. Bitter Root Development Co.,

200 U. S., 472, 50 L. Ed., 561, as opposed to it.

We think that case is an argument in our favor.

There a bill in equity was filed for the purpose of

recovering the value of certain timber alleged to have

been wrongfully cut from lands of the United States

and converted to the use of the defendants. The

demurrer interposed was sustained on the ground that

the Court had no jurisdiction in equity as plaintiff had

an adequate remedy at law, and the bill dismissed.

When the case reached the Circuit Court of Appeals

for this Circuit, the decree of the lower Court was

sustained on the ground that the bill really set forth

a series of trespasses, and displayed no equitable
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characteristics, there being no fiduciary relationship,

no insolvency alleged and no identification of the pro- I

ceeds of the timber stolen.

In this connection this Court refers to the cases of i

Newton vs. Porter, 69 N. Y., and the American Sugar

Refining Co. vs. Fancher, 145 N. Y., 552, 40 N. E.,

relied upon by us in our opening brief and distinguish- '

ing those cases say they

—

"are cited to sustain the doctrine that such a trust
,

may arise through a tort. In the first of these
j

cases it was held that the owner of negotiable
j

securities stolen and afterwards sold by the thief

might follow and claim the proceeds in the hands !

of the felonious taker and that this right attached i

to any securities or property in which the proceeds
^

may have been invested, so long as such proceeds i

could be traced and identified. But in that case
\

the original tort feasor ai-as insolvent. There icas
\

no remedy at law. No redress was possible unless i

the owner could proceed in equity to charge with
j

a trust the property in which the stolen securities
|

were invested. So in the case of the American
j

Sugar Refinery Co. vs. Fancher, the sale of the 1

personal property had been induced by fraud on 1

the part of the vendee, and the property was by !

him sold to another. The proceeds of the sale were :

specifically identified in the hands of the latter.

Since the vendee was wholly insolvent it was held

that a Court of equity had a remedy to reach such ;

proceeds and apply them for the benefit of the

defrauded vendor. No such facts are presented in

this case. It is not alleged that any of the defend-

ants is insolvent."

So, too, when the case reached the Supreme Court
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of the United States the decree was also affirmed on

practically the same grounds. That Court, referring

to the two cases cited in the opinion of the Circuit

Court of Appeals, said in showing that the Bitter

Root case did not present the same state of facts:

''These cases, as will be seen upon examination,
show that the plaintiff had no remedy at law and
he was able to fully identify the particular prop-
erty into which the original property belonging
to him had been converted and which was in the

hands of a voluntary assignee. It was a question

of following the proceeds and accurately and cer-

tainly identifying them, which the Court held was
necessary to permit of such following. The de-

fendants were also insolvent. . . . There is

no pretense in this case that any specific piece of

property was in fact either the same timber or

the proceeds of the timber wrongfully cut and
disposed of by the defendants or any of them.

. . . On the contrary it was alleged in the bill

that the complainant was unable to show just when
or by whom the cutting had been performed or

the logs manufactured into lumber had been sold.

All of the elements lacking in the Bitter Root case

are found alleged in the case at bar.

Counsel for appellee, in their supplemental brief,

make the point that because we alleged appellant was

not an inhabitant of Alaska, the provisions of Sec.

13 16 of the Compiled Laws of Alaska are applicable.

Therefore that appellee failed to object to the juris-

diction of the Court below because of the fact that
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he owned the property in controversy, which was there

in the District.

Whatever right appellant had to object to the juris-

diction of the Court, he waived by his appearance

by demurrer.

Section 133 1, Compiled Laws of Alaska.

Insofar as his action was controlled by the fact that

the Court would have jurisdiction because of the

presence of his personal property in the District, and

the admission of his ownership by us because of the

allegation referred to in our bill, we have no quarrel.

We are willing to concede his legal ownership of

the funds in the possession of the Clerk, which as we
assert is for all the purposes of the action, the pos-

session of the appellee himself. What we are asking

is not a determination of whether appellee has the

legal title or not to this property. That he has may be

admitted. We ask that those funds be declared trust

funds to which appellant is equitably entitled by reason

of the fact that they constitute the proceeds of appel-

lant's stolen property and to which trust funds a lien

has attached to the extent of the value of those stolen

properties. To the extent of that value the equitable

title of the said proceeds should be deemed to be and

is in the appellant.

As we said in opening, we are not here seeking,

upon the sufficiency of proof, upon pleadings and

evidence, to establish our equitable title to these funds,
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but endeavoring to determine whether the allega-

tions of the bill deemed admitted by the demurrer are

sufficient to set up such a constructive trust as will

enable us to go further and prove our equitable title

to these proceeds.

We submit upon the allegations of the bill we are

entitled to the relief prayed for and ask a reversal

of the decision of the Court below.

O. D. COCHRAN,
G. J. LOMEN,

Attorneys for Appellant.

METSON, DREW & MACKENZIE,
i- ^ /y/^-^ Of Counsel.
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